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fit qmtttum whitkir tkt aUtgii iUUtmmi 0 / tk» »mud /« /i< f flits l*fat 0 
UMtt if p 00 t 0 tt*i by Sm. t6$ ff tkt C 0 . P> Cfdt. 

, JPr/ 4 -~That Um mtjoiitf of Ui« High Count hu 00 appiieatioo to a ttata* 
aM8t aiade by a psrtoo sbo at the tioM it ia teadered im eeideaee it ao acetued 
^ittps.: the ouaority it aa aodi liiaitaticm. 

<Oiadet Sec jt of the todiao Bvideace Act of tSya, the ttateiamt mutt ha 
made of the tnotaettoo bat takeo place that the pntoo mtkiog it matt he at 
aoy late near death. 

The oatutaf namong of the woidt uted doea aot coaeey aoy 
of theae limiiatioot. t|M ttateoMat may be nude before the caoie of death 
bat er^MB. or befcMo |NMilacwuwd hat aoy reatoo to aotidpate beiag kiUed 
Ybe citcaflutaaiit tttiiMkjiipi a i t e Bt e t of the ttaotaotios 1 geoeni expret* 
ttoae iodieatiog lemr <«tiMp||pildMthet 4$k patdiaalat iodieidttat or alberirite 
asdaWtfoectly prittitdikito'ttMuioooltiMdM^ wUloot ht gdoiiNible. 
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But itatemnnti midc bf the decsaied that he irat proceeding to the spot Sfiere 
be mti in fact killed, or at to hit reatoni for to proceeding or that he was 
going to meet a particular perton, or that be bad been invited bj toch person 
to meet him would each of them be circumttaocei ol the traotactioa, and would 
be to whether the person wat unknown or was not the p'rton accused Such 
a statement might indeed be eaculpaiory or the perton accused. *' Circumt* 
(ancet of the transactioo" it a phrase no doubt that conveys tome limitations. 

It if not ai broad as the analogous uie in circumstantial evidence" which 
includes evidence ol all relevant facts. It is oo the other band narrower than 
err ^ri/<i’ Circumstances must have some proximate relation to the actual 
occurrence : though as for instance in a case of prolonged poisoning, they may 
be related to dates at a considerable distance from the date ol the actual fatal 
dose. That the " circumitancea" ate ol the transaction which resulted in the 
death of the declarant. It is not necessary that there should be a known 
transaction other thao that the death of the declarant hat ultimately been 
caused, for the condition of the admissibility of the evidence is that “ the 
cauie of the death comes in to question.*' 

The (acts ot the cese appear from the Judgment. 

Messrs. D. N. Pritt^ K. C., and H. IV ff'iV/rawt— lor the Appellant. 

Meairt. G. D K. C , (T, Wollach and /. Mtg.tw—[ox the Res- 

poodenti. 

Lord Atkin- — This is an appeal by special leave from a 
judgment of the High Court of Palua who affirmed the decision 
of the Sossiousi Judge at Borharapur who had convicted the 
appellant of the munler of one Kurree Nukaraju and sentenced 
him to death. The aocused, his wife, his wife’s brother, and hiff' 
clerk living at bis house were cliargol a'itb the murder before 
the Sub-Divisional Magistrate, Chatrajtur, in May and June, 
1937. After hearing the evidence, tlte examining Magistrate 
discharged nil the accused holding that there was no sufTicient 
evidence to support the charge. Thereupon the Sessions Judge, 
Berhampur, exercising his powers under the Gr. P. Code, called 
upon the accused to show cause why they should not be com- 
mitted for trial and in July, 1937, ordered the present accused 
and his wife to be committed to the Court of Session to stand 
(hlir trial for offences under sections of the 1. P. Code 120 B 
(conspiring to murder) 302 (murder) and 201 (causing evidence 
of an offence to disappear). At the trial the Sessions Judge 
|iec)\tittod tlie appellant's wife of all the charges but convicted 
(tie ajipollaat of murder and sentenced him to death. The 
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appeal is bisad upon the admission of cerfain orkienoe said to 
be made ina'lmissible by provisions of the Cr. P. CJude and the 
Evidence .Act : ani is further maintained upon the contention 
that wrhether the dispute I evidence bo admitted or not. and 
certainly if it ought to have been rejected, there U no ovidenco 
sufficient to support this conviction. 

On Tuesday, M *roh 23, 1337, at about noon the body of 
the deceastMl man was foun l in a ste d trunk in a third class 
compartment at Puri, the terminus of a branch lino on the 
Bengal-Nagpur Railway, where the trunk had been left uii- 
claimei. The body ha I been cut into seven portions, and tlie 
medical evidence left no doubt tliat the uiau had beou munlerod. 
A few days elapse I before ideatillcition !)ut eventually the 
body of t!ie decease I was idontid i I by liis widow, lie was a 
man of about 4') an I liad been m wi'io I about 32 years. 
He had been a peon in tlie service of the Dew.ui of Pithapur, one 
of whose daugliters w vs the wife of the accuse 1. It was suggost- 
oi by the prosecution tfiat before her marriage and about 19 
years before the ovents in (iinstion, the wife of the aconsod 
then a girl of about 13 had hid an intrigue with the decoassd 
Four loiters wore produced by deceased’s widow purporting 
t > bo signed by the girl bo.ariug dale 1918 supporting this 
suggestion. The Judge was not satislied with the evidence of 
handwriting : there was no other evidence worth considering in 
support: and this suggested motive must be detinilely rejected. 
The fact, however, remilus tliat the deceased was iii possessioii 
of these four docu nauU purporting to he signed by the wife 
of the accused. About 1919 tlie accused and his wife were 
raarrieii. They went to live at B irhainpur about 2r>0 miles 
from Pithapur. About 1933 they returne I W Pitbapur where 
they appear to have stayed with her father. They seem at that 
time to have been in need of rarney: an 1 during l93‘o tlie 
accused’s wife borrowel from the dec nsol in in at various times 
and in relatively small sums an am mut of Rs. .3,00d at intorost 
at the rate of 18 per cent, par aiiautn. About 50 letters and notes 
proving these transactions singne l by the accused's wife wero 
found in the deceased man’s house at pitbapur after his death. 
On Saturday, March 20, 1937, the dcciaseil man received a 
letter, the contents of which wore not accurately proved, hut 
it was reasonably giear lhac it invite 1 him to come that day 
or next day to Berhampur. It was unsigned. The widow 
•ail that on that day her husband showed her a letter aud 
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said that he was going to Berhampur as the appellant's wife 
had written, ti him and told him to go and receire payment 
of his due. This eridenoe was objected to : it was admitted 
as falling under the prorisions of Sec 33 (i) of the Indian 
Eridenoe Act. The admission of this evidence is one of the 
grounds of the appeal, and will be dUeussed later. The deceased 
left his bouse on Sunday, Mirch 21. in time to catch the train 
for Bertiaropur. On Tuesday, March 23, his body was found 
in the train at Puri as already stated. 

Police suspicion does not appear to have been directed 
against the accuse I and his household until April 4, on which 
date the Police visited the house, examined the inhabitants and 
obtained a statement from the accused, the admissibility of 
whiob is one of the principal grounds of the appeal. They 
searched the premises as is said for incriminating documents 
only, and in the afternoon arrested the four persons already 
mentioned, la addition to evidence of the facts above stated, 
the prosecution adduood the ovidenoc of two employees in a 
shop at Berhampur whore trunks were made and sold who gave 
ovidonoe that on monday, March 22, in the afternoon the 
washerman of the aocused called at the shop and ordered a 
trunk that a trunk was taken to the accused 's house and 
shown to him and his wife. It was rejected as being too large 
and a smaller one of the size of the trunk in question was then 
delirerod to the washerman at the shop and he took it away. 
The transaction was entered in the rough day book and in the 
fair copy book of the shop as of the day in question; and though 
the trial Judge thought that the entry bad been tempered 
with so as to insert the height of the trunk, the trial Judge and 
the High Court both of whom inspected the entries were satis- 
fied that they genuinely established the sale of such a trunk on 
that day. The witnesses identified the trunk in which the body 
was found as being the trunk of their manufacture which was 
sold in the oiroumstanoes stated on the Monday afternoon. The 
washerman was called and proved the purchase of a trunk after 
the rejection by the aocused of the first one brought from the 
shop. He, however, placed the date as being on a Saturday. 
The Judge thought his evidence was unreliable and said that 
he iraored it. He, however, found the sale of the particular 
trunk was proved to have taken place as stated by the witnesses 
on Monday, March 22. The prosecution then sought to prove 
that the aooused took the trunk to the train in which it was 
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found ou Taatdaf, lC«roh 28. Evidenoo wm given by » jrtiATK4 
driver who live! noAt tbe aoeuael that early in the morning 
some four mmths before the trial, the aooused had come to his 
house and said he wanted a ja4TBL4 : that he drove to the 
aooused’s house, a trunk which was like the trunk in question 
was loaded on the jriTca and he drove the aooused with the 
trunk to the station where the trunk was unloaded and taken 
into the station. The evidenoe was corroborated by a man who 
ran alongside the jaaTca in charge of the horse whioh was 
fresh. Toe defence relied strongly on statements made by 
both these witnesses on oross-examination that they remember- 
ed that the ocoasion was a Saturday as it was a sHairoT (fair) 
day at Berhampur. Both Oourts aooepioi the evidence as 
relating to the otrriage of this trank on the 28rd. They 
thonght that the diiferanod as to date wis an inaoouraoy due to 
a Botra viob mistake. A wituuss of repute spoke to seeing the 
aeoused at the sUtion on the morning of BCaroh 83. when the 
train on which the trunk was found arrived. He could not say 
that he saw the aoouso 1 eater the train. When the aooused 
was examined by the Polios at his house on April 4, it is alleged 
that he made the statement whioh the defence sought to have 
rejected and which must be further discussed. The alleged 
statement was that the deceased ha 1 com e to his house on the 
evening of March 21, slept in one of the outhouse rooms for the 
night and left on the evening of the 22ad by the passenger 
train. That on the morning of H arch 28, the aooused went 
to the station with Gangulu (the JHXTKa driver) in his jbatka 
an! wont off by the passanger train to Cbatrapur on some 
private business with one Delhi Cbiranjivirao. Hearing at who 
Chatrapur station that this man was away ho returaei by the 
Viz igapatam passenger train as far as Jagannarlbpur wbsnoe be 
went to Narendrapur to see one Juris Nsike. Ho, too, Was 
absent so the accused returned to Berhampur bv jautkx. This 
statement was obviously important for it admitted that the 
murdered man arrived at the acoussi's bouse on the 21st. Both 
Courts admitted it. Their Lordships are of opinion that it 
should have been rejeotod for reasons that wiU be given later. 
The accused and the other three members of his household were 
arrestei on the 4tb, and the house remained uuoooupied. On 
the 7tb a furthor search of the premises was made by the Police, 
and a bundle of rags whieii apparently had been washed but 
ooutaiaed bloodstaiut Was found borioi at a depth of about 
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18 inehsa in Ihe oompoand. Some rag* atao bloodaUined but 
Btiil damp ware found in a box in tho bathroom. The trial 
Judge aoeapted this evidenoe : on appeal both of the Judges 
thought that the artioles found were not on the premises when 
the Police searched on the 4th; Hr. Justice Hanohar ^11 
thought that the disoorery was made under highly suspicious 
droumstanoes and that no inferonce should be drawn against 
the aeoused in respect of it. In this state of the case thmr 
Lordships think that it would be unsafe to rely upon the dis- 
coreriw on April 7. Before the examining Magistrate the 
accused's statement was that he was not guilty. He bad come 
to Berhampur on March 17, in connection with a law suit of 
which be gave some particulars. Ho neither purchased tbo trunk 
through the wasbermau nor did he take it to any place in any 
JHATK4. The deoeased never came to his house at any time iu 
March last. Ho did not know the deceased. At tlw trial he 
said that the statement hj had male in the lower Court was 
correct. Whan asked by the Ju Ige whether he could suggest 
any reason why so many witnesses should come and give evi- 
dence against him he sail. “ The witnesses are miste^eu and 
tho Police are suffering from extessive zeal’ *. 

The first question with which thuir Lordships propose to 
deal is whether the statement of tho widow that on Marrii 20, 
the deowasel had told her that he was going to Berhampur as 
the accused's wife had written and told him to go and receive 

F aymont of his dues was admissible under Sec. 82 (1) of the 
ndian Evidence Act, 1872. That section provides : 

** Sittdoiamt wriUanor varbxl of reletaot ftets mida b]f « parton who it 
datd « • . ara thamtalvai ralafiot Uett in tha faitowtag oitas (i ) whao tba 

itiUmant ft mida bytptnon as to iha ciuia of hit daatb or as to any of tha 
ttreamnaaotf of tha trantaettnn witch ratultad in hii ddatb. io cuai io which tha 
^iuia of that pattoo'i daath aomai ioto quastioo , 

Stich itatamanti ara raleftnt whather the patsofi who mida them was or 
wai not at the time whan they wara mala undtt axoaataiion of deaths and what 
am may ba tha natora of the ptoeaadifig ta which the catita of hit death comat 
imhi qtmtbo/* 

A variety of ^Mtions has been mooted in tiie Indian 
Courts as to the effect of this section. It has beem suggested 
that the statement must be made after the trani^ion has taken 
place, that the person msking it must be at apv fate near death, 
that the " drdamstanoe^’ ean only include tae acts done ahen 
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•Dul whtf e the de»th was o^tusl. There L >rAidLi^ ere &{ qpiitioa 
toat tee uaturid meAuit^ oC the w.}rd« uied do^ aat ooa?^ eaj 
uf ttioAe litaiutieuA. fae sutjoiinc any be made before Iho 
OAUAe at deaia has srieea, or before the deceesed has aay roasoa 
to aacknpAte beiag kiiiei. The oitouoistaiioee mast be oiroam- 
ataaoee of the treasaotioa ; gaaaral expreasioaa todieatiag fear 
or auaptoioQ irhether of a pirucular iadtvidoal or othwwiae aad 
not direct^ rtdatei to tne oootaton of the death wUl not be 
admiaaihla. iBuc etatements made by the deoeaaed Mmt ho wae 
proceediag to the spot whore he wee m faot killed, or at to hie 
reaeona for so prooeeiing, or that he was i^iQg to meet a 
partioular peraoa, or that be had been invited by auoh person 
to meet him would eaoh of them be oircumstanoes ot the trana- 
action, and would be ao whether the person was anknowo, or 
Was not tue person accused. Suoh a statement might indeed 
by exoulpatory of the person accused. *' Oircumstanoes of the 
trausacnoa" is a phrase no doubt that conveys some limitations. 
It IS not as broad as the anilogous use in ** circumstantial 
evidence" which inoluies evidence of all reloTant facts. It is 
on the other hand narrower than SSs OBsX(B. Olroumstanods 
must have some proximite relation to the actual oeourrenoe ; 
tuuugU as for instance in a case of prolongoi poisoning, they 
mty ue related to dates at a considerable distanoe from the date 
ul the actual fatal dose. 

It will be observed that ** the oircumitanoss" are of the 
transaction wnich resulted in the death of the declarant. It is 
not necessary that there should be a known transaction other 
than that the death of the deolarant has ultimately been caused, 
fur the wmditioa of the admUsibility, of the evidence is that 
'* the cause of death comes into question'*. In the present case 
the cause of the deceased's death comes into question. The 
transaction is one in which the deceased Was murdered on 
March 21, or Muroh 22: and his body Was found in a trunk 
proved to be bought on behalf of the aooused. The ttateaieat 
made by the deceased on March 20 or 21, that fie was setting 
out to Che place where the aoeuied lived, and to meet a psarson, 
the wife of the accused, who lived in the aooosed's house, 
appears oleariy to be a staUngumt as to some of the woum* 
stanoes of the teansaeUon which resnlted in his dsath. The 
statement was rightly admitted. 

It is now necessary to discuss the qosstion wbethsr the 
alh^ statm&mil of the (MhHiBd. to the Tqiloe before arrest 
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TTSf protected by Sec. 162 of the Or. P. Code which provides 
(sttb'See. 1) 

flBtanMt mtde bf tqjr p«noo to • Poliee Offleet in tbi oottrw of to 
ovAttigatioo aoSm thu Cbtptar tbaU. if redaeed into wrkiog. be ligiied by 
h« pmwM oukiag H : oor tbAll toy tocb lUleiMot or aoy record tboroof 
wbetboT ia a Pottca diary or otbarwiaa or aoy part of aoeh atateawnt or rocotd 
be oiad for aoy pwrpoM (ure at bereinafter provided) at aoy ioqairy or trail 
io reepaet erf aoy offeoca ogdar ioveit^fatioo at the tine wbeo lueb trie) ma 
nade.* 

This section which in its smended form was sobstituted 
for the original section hy Sec. 84 of the Or. P. Code Amend- 
ment Act, 1928, has been the subject of repeated decisions in 
the High Courts of India and has given rise to a distinct 
cleavage of opinion. The majority of the High Courts have 
held that it has no application to a statement made by a 
pmrsen who at the time it is tendered in evidence is an accused 
person : the majority have held that there is no such limi- 
tation. Their Lordships have been referred to at least twelve 
reported oases, all of which with others they have considered. 
The representative opinions on either side may be taken to be 
Thb SLiro Empkbob v. Azimobdt (1) in a judgment of the 
then Rankin, J., admitting suqh a statement against the 
accused and Thb Kimo-Empbbob v. Stamo Maha Patbo (2) in 
in a judgment of B>ailly, J. sitting in a Full Bench of the 
High Court of ICadras rejecting the statement. The present 
Board have had the advantage of the presence of Sir George 
Rankin in giving a full consideration to aJl the reported deci- 
sions : and they uve oome to the conclusion that the words of 
the section lead to the conclusion that the statement is not 
admissible evmi when made by the person ultimately accused. 

The reference in the section to *'this chapter” is to the 
group of sections benoning with Chap. XIY forming Fart V of 
the Code entitled : "Information to the Police and their Mwers 
to investigate”. After giving powers to certain Police Officers 
to invest^te certain crimes, the Code Proceeds in See 160 
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to giro powtt to ooy Folioo Officer iBoktiig on iorestigotion 
by oo o^or ia writiog to teqairo the altoDdonoe bofitto hioMelf 
of penone who eppeor to Jm oMooiatod with the oiwamstofWMO 
of the oese. By Set), 181 ony Polioemea moking on inreotigo- 
tiott aadier the dii^thr moy ezomine oroUy ony ponon suppo^ 
to be aoqaoislod with the fo(^ and oiieumttonoee of the com, 
end eiiidi person riwU be bound to answer ail questions put to 
him other than those, the answers to whioh may tend to 
iueriininate lum. Then follows the section in question which is 
drawn in the same Mueral Way relating to "any person**. 
That the words in wmr ordinvy meauing would tnofude any 
person thou^ he may thereafter be aooused seems plain. 
Inraotigation into crime often iuoludes the axamination of a 
number of persona nous of whom or all of whom be suspeoted 
at the time. The first words of the section prohibiting the 
statement if reoorded from being signed must apply to all the 
statements made at the time aod must, therefore, apply to a 
statement made by a person possibly not then eren suspeoted 
but erentnally aoousea. "Any such statement’* must, therefore, 
include such a case : and it would appear that if the statement 
is to be admitted at all. it can only be by limitinK the words 
" used for any purpose" by the addition of such words " exoept 
as eridenoe for or against the person making it when accused 
of an offenoe". If such an exception wore intended, one would 
except to find it expressed and their Lordships oannot find 
sufficient grounds fer so departing from the plmn words nsed. 
If one had to guem at the intention of the Legislatare in fram- 
ing a seotion in tiie words used, one would suppose that they 
had in mind to eno^urage the free disclosure of information or 
to protect the person making the statement from a supposed 
unreliability of Police testimony as to alleged statements or 
both. In any case the reasons would apply as might be thought 
▲ roBTiou to an alleged statement maae by a person ultimately 
mused. But in truth when the meaning of words is plain, 
it is not the duty of the Courts to busy titemselTes with 
•uppossd intentions. 

1 iisvs beta biog tod deeplf inpniMd vitb tbs wisdom of tbs nils, oow 
t btlisM amfstaiHr sdopuO, st huat io tbs Count of Lsw io Wsmaloistsr Hsll, 
ib« to ooeslniiaf willt sod iodssd ttataist, sod sU writtoo iostnuasui, tbs 
frsmmadcai sad onttatry tsots of tbs wocdt is to bs wbisfsdto, ooIsm that wootd 
Issd to toms sbratditr. or toms ispogosocs oc iocomistsocf with tbs cwt of tbs 
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ioitniment, io whicb cam Um gmmasAtieal And ordioArf wow of th« vordi ouy 
b« modified, IO Ai to Avoid tbet ab«ar.iitf and ineomiftanef , but oo farther.*' 

(Lard WflDfllejdalo ia Oasr tr. PcaKsoN (1). 

" Mf Loidi, to quote from the UnKuatte of Tiadat, C J. when delivenof ibe 
opinion of the Judgni in the jeitra Pmag* C«m (a) “ The ooly rule for the 
cooitrucUoD Of Acu of Parliameat ii that they should be coottraed according to 
'he ioteot of the PAtliameot wbich.patted the Act. If the words of the itatuie 
ate io tbemtelvei preein and unambtguoat, than oo more can be oecesury thaa 
to espound tbote words in their oatutal and ordinary eeiiee. The word* them* 
leWei alone do io lucb cate bevt dedate the inieotion of the lawgiver. But if 
any doubt ariiei from the terms employed by the Legiilatore, it bat alwayi been 
held a safe meant of collecting the intention, to call in aid the ground and cause 
of making the statute, and to have recoune to the preamble which accordit^ to 
Dyer, C. }. (Si 9 Wtt v. Leri Zatuk (3) is a key to open the minds of the rntdiers 
of the Act, and the mischiefs which they are inieodad to redress.” 

Lord Halaburj, L. C. in CosficissiojfBBa fob Sfkoial 
Pdbposks of Ikcome-tax v. Fkmsel (4). 

In this case the words themselves declare- the intenticm of 
the Legislature. It therefore appoars inadmissible to eooaider 
the advantages or disadvantages of applying the plain meaning 
whether in the intereits of the prosecution or the aooosed. It 
wonld appear that one of the difficulties that has been felt in 
some of the Courts in India in giving the words their nataral 
ooQStruotion has been the supposed effeet 00 Sees. 25, 26 and 27 
of the Indian Evidence Act, 1172. Sec. 25 provides that no 
confession made to a Police Officer shall bo proved against an 
aoeuted. Sec. 26. — No confession made by any person whilst 
be is in the oostody of a Police Officer shall be proved as against 
Biioh person. Sec. 27 is a proviso that when any fact is dis- 
coveied in oonCOqumioe of inforaution reosived from a person 
aooused of any offence whilst in the custody of Police Officer, 
so much of sttoh information whether it amonots to a confession 
or not may be proved. It is said that to give See. 162 of the 
Oode the construction oontended for would he to repeal Sec. 27 
ci the Bvidenoe Act for a etatement giving rise to a discovery 

(i ) te* R. R. 19 i « W. R. 454 ; 3 Jur (» s.) 813 . tfi L. J. Ch. 473 ; 
((•sy) fi H. L. C fit at fs 106. 

(•) 6$ R. R, It i 8 |ut 793 ; (1844) ti Ci. ft Flo 85 at p. 143. 

(3) (is#*) Wowd at p. 369. 

, ( 4 J (•«9») A. C. 53 « •» P- 54 »« 
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ot>al<l not then be proved. It i« obvioui th%t the tiro lec^iont 
can, in some oiroumstanoes, stanJ to^otliar. Seo. 16J is ooafinod 
to statements made to a Police Officer in course of an ioTesti- 
Ration. See. 35 covers a ooofesston mad* to a Police Officer 
before any investigatiou has began or othernrite not in the 
course of an iovestigation. Sec. 27 seems to be intended to bo 
a proviso to Seo. 8(1 which includes any siatomont made by a 
person whilst in custody of the Police and appears to apply to 
such statements to whomsoever made, e.g.. to a fellow prisoner, 
a doctor or a visitor. Such statemonts are not covered by 
Seo. 163. Whether to give to See. 163 the plain meaning of the 
words is to leave the statement etill inadmissible oven though a 
discovery of fact is made such as is contemplated by Seo. 37. 
it does not seem necessary to decide. In the present ease the 
declarant was not in the custody of the Police, and no alleged 
discovery was made in consequence of his statement. The words 
of See. 163 are in their Lordships* view plainly wide enough to 
exclude any Coafessioa made to a Puhoe Officer in course of 
investigation whether a discovery is made or not. They may, 
therefore, pro takto repeal the provisions of the section which 
would otherwise apply. If they do not praeumably, it would 
be on the ground that See. 27 of the Evidence Act is a *' spocial 
law within the meaning of Si-e. 1 (3) of the Or. P. Code, and 
that See. 162 is not a speoifio provision to the contrary. Their 
Lordships express no opinion on this topic for whatever bo the 
right view it is necessary to give to Sec. 162 the full meaning 
indicated. It only remains to add that any difficulties to 
which either the prosecution or the defence may be exposed 
by the constmotion now placed on 8ao. 162 Can in nearly every 
case be avoided by securing that statements and oonfessions 
are reotwded under Seo 104. In view of thqir Lordships' 
decision that the alleged statement was inadmissible by reason 
of Sea 162, the appellants contention that it was inadmisstblo 
as a oonfesston under Sec. 25 of the Evtdenc3 Act becomes 
unnecessary. As the point was erguod, however, and ns there 
Aeems to have been some discussion in the Indian Oourti on 
the matter, it may be useful to state that in their Lordships 
view no statement that oontMUf self*exoulpatory matter can 
amount to a confession, if the exculpatory statement is ol 
some fbet vhii^ if true, would oegatave the offence alleged to 
beoonfeiMd. Moreover, a oonfetsion must either admit in 
Unas the affonoe^ or at any rate sabstantiaily oU the facts 
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which oomiiiate the offen«e«;aAn adxnisnon ef a gravel 7 
inoriminating fact, ewen a oeoekMively inoriminatiiiLg fact is 
not of itself a confession s. g., an admission that the accased 
is the owner of and was in recent possession of the knife or 
rsiTolTer whi<di oansed a death with no explanation of anj 
other man's possession. Some confnsion appears to have been 
caused by we definition of confession in Art. 22 of Stephens 
"Digest of the Law of Bridenos" which defines a confession 
as a admission made at any time by a person charged with a 
crime stating or suggesting the inference that he committed 
that crime. If the surrounding articles are examined, it will 
be apparent that the learned anthor after dealing with admis- 
sions generally is applying himself to admissions in criminal 
oases, and for this purj^se defines oonfessions so as to cover 
all such admissions in order to have a general term for use in 
the three following articles, confession secured by inducement 
made under a promise of secrecy. The definition is not 
contained in the Evidence Act, 1872, and in that Act, it would 
not be consistent with the natural use of language to construe 
stmfession as a statement by an accused "suggesting the 
inference that he oommitaed" the crime. 

The statement of the accused has now been held 
to have been wrongly admitted. What effect should 
that have on the appeal P Mr. Fritt, for the appellant, forcibly 
ar^ed that the trial J udge relied on the statement as sufficient 
emence in itself to show that the deceased man arrived at the 
accused’s house on the night of March 31, and that when that 
ev idenoe failed, there was not sufficient evideaee to support a 
conviction for murder. Their Lordships cannot take that view. 
For this purpose they will be content to abide by the rule 

g overning theJPatna High Court expressed in Sec. 587 of the 
r. P. Code : 

“No fiodiog leotenco or ordar psued b; s Court of competeot juritdictioo 
tbsU be revertad . . . . 00 appeal . . , oo account of sof error to tfaa jodgmeot 
or other proceadiogi doriog tria]...uoIeii tucb error has io fact occaiiooed a 
failure of iuitice". 

% 

They will, for this case, adopt this rule though it probably 
is wider than the rules which this Board has laid down for the 
exercise of their powers in dealing with criminal appesds. It 
will be observed that the sole effect of the disputed statement 
WAS to supply the prosecuticn with evidence of the material 
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i^ot that tb 0 daoe«sod roAOtiodl tho «ocusad*t house at the eriti- 
o«l time. But though this eiideuoe bo rejected, tbdte is other 
evidence of overvrhelaiiug Hfeus^th to tho same effect. It 
must he takeu to have been prove I that a trunk w ts bought 
by order of the accused and taken to his house on the afternoon 
of Maroh 2.2. At about 6 AM. On Maroh 93, that trunk 
containing the body of the deceased was placed on the train at 
tho ststiou of Birhaoepur having boon conveyed there in a 
vehicle ordered by the accused in vrhioh he and the tnmk 
travelled to the station. The deceased had on tho day before 
set out from his bouse for tho express purpose of visiting tho 
accused's house. 

In these circumstances there is ample ovidenoe of the 
presence of tho deceased at tho aocusotl’s house j tho fact nrhioh 
alone the statement sought to establish. Faced with this 
difficulty Hr. Pritt sought to establish that in no case whether 
the statement be rejected or admitted was there sufficient 
evidence of his client's guilt. The facts wore consistent, ho 
said, with the accused being merely an accessory after the fact 
to a murder to which ho was no party. Their Lordships are 
unable to say that there was not ample evidence upon which 
the judge of fact could properly convict of mumer. The 
accused mao was found to have been in possession of a trunk 
in which was the mutilated body of a man recently murdered, 
a trunk which he purchased a little more then 12 hours before 
the trunk was placed in tho train. He gave no explanation 
and contended himself with a denial that be know the man, or 
that the man had visited his house, or that he had seen the trunk. 
All these statements were untrue. In these circumstances, it 
is imtmssible to say that the proceedings which ended with a 
conviction for murder resulted in a failure of justice. For 
these reasons, the appeal should be dismissed and their 
Lorships will humbly advise His Majesty aooordingy. 

Mr. My. S. L. P^lak iV C«.— Solicitor ior tba Appellaot. 

Tk$ StUHltr, India OffUt—SoWtiiot for tbo Reipondsot. 



(■ c.) f I lad. Rnl. C*L 719 ;4] C. W. N 194 ; A. I. R. (1939) Ctl. 79 ; 

180 I. C 673. 

CtrllBol* Ro. S61 of 1988. 

• Pnteot ; — B iswab, J. 

iitb November. >938- 

MUNICIPAL COMMISSIONERS. PaBNA. 

V. 

AHUKUL CHANDRA MAITRA end otben. 

Sui/ /« rrrevrr taju$—T%* Btngal linmdpal Att {1937) Sia. t 4 t ani 142 
and Sac. 31— Chairman' 1 pawtr. 

Sec. 51 of the Act however, mereir euthoritee the CbeinoM to eserciie 
the power* vetted io the commUiionen by the Act tod will not obviouily 
eonfer on bit toy delegeted authority to act 00 bebaK of tba comminiooers in 
reaped of matter! oat autborieed by the Act . 

ATr/d— That the defendant* are oot entitled to claim the beniSt of the 
rarittioo or reduction which the Chairman it tuppoaed to have allowed Not 
are they entitled to any statutory reduction of the amount in claim by rirtue 
of Sec. 14*. ^ 

Tba fact* appear from the Judgment. 

Appeal from the order of the Sub-Judge of Ptboa. 

Meaara. S. C. lahiri and A C. Roy—ioi the Petitiooer. 

Mr. K. K, itaiira — for the Opposite Party. 

JudgnoAOnt—Tbis Rale has ber'n obtained bj the Commis- 
sioner of the Pabna Municipality end arises out of a suit to 
reooTer rates and taxes due to the Municipality from the 
dstendants in respect of 15 quarters, namely, from the third 
quarter of 1938-84 to the first quarter of 1987-88, both inclusive. 
The rates were assessed at Rn. 5-8-3 {ter quarter up to the end 
of 1935-86 and at Rs. 6-15-9 per qtiartor for the remaining 
period. The ^tal amount due for the period sued for at these 
rates was Rs. 90-1-8 : including interest the total claim amoun- 
ted to Rs. 100-14-8 (Rupees one hundred and annas fourteen 
and pies three). The suit was dismissed by the learned 
Subordinate Judge of Pabna exercising Small Cause Court 
jorisdiotion. 

The first TOint taken before him was that the suit not 
manitainable. It was contended that under s. 15, Bengal 
ICunloipal Act, 198S, the ^intiffs should have been designated 
as the Munisipal Commissioners of Pabna, and not in the way 
staled in the plaint. It was pointed out that under the oorres- 
pondi&g section of the old Act, the Commissioners were 
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entitled to sue in the narae of their CliAirman, by Uie dosoription 
of ‘Cbairmau of the Munioipef Commissioners of the place 
concerned.'* Such a description, the argument prooeMcd, 
would be wholly improper under the present Act. The learned 
Subordinate Judsre gave effect to this objection. There was an 
application by the plaintiffs for amendment of the plaint in 
oraer to bring the cause-title strictly in line with the require- 
ments of Sec. 15. But, the learned Subordinate Judge rejeeted 
the application. The same objection to tho maintainability of 
the suit has been renewed in this Court by the defendant- 
opposite party. 1 do not think, however, that there is any 
substance in it. In the Brat place, the plaint shows that the 

J laintiffs were not described in the way suggested by tbo 
efenclants opposite party, or in the way contemplated in the 
old Sec 29. The plaintiffs are stated to be "the Commissioners 
of the Pabna Municipality," but certain words are added 
thereafter which might as well have been struck out. These 
words are : "represented by tlie Chairman Rai BaHADOR 
Radhikanath Bose." I am of opinion that tho designation of the 
plaintiffs in the plaint Was in substantial compliance with the 
provisions of Sec 15. Secondly, in any case, I think that if 
the defendants or the Court were inc1ine<l to be so meticulous, 
the amendment ought to have been allowed, specially as this 
would not have occasioned any prejudice to anybody. 

The next ground on which the suit was dismissed relates 
to the merits of the case. Tho defendants* case is that the 
holding, in question, for which the rates claimed were due, bad 
been vacant throughout the period for which the demand was 
made, and that consequently the defendants were entitled to 
vacancy remission. According to the defendants, tl^ey had given 
notice of vacancy in writing to the Municipality. If they haci, 
then there is no doubt that the defendants would be entitled to 
claim remission to tho extent of ftb of the tax under Sec. 142 
of the Act. The learned Subordinate Judge in dealing with 
the evidence on the point, however, says that there is no 
satisfactory proof of the alleged service of the vacancy notiom 
On the Municipality. I have read tho evidence myself and I 
find that although the defendants state that they bad given 
vaeaoy notices, the Municipal officers who have been examined 
on behalf of the plaintiffs cal^^cally denied the receipt of 
sudi notices. I must therefore accept the finding that racsney 
aoticet bad not been giTeti. That being to, Seo. 142 oanouc 
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pOMibly Qome into play, notwithitandig that the bolding might 
have remained vacant in point of fa^ for the period in suit. 
Defendant No. I says that ne had approached the Chairman of 
the Municipality and this effloer had expressly granted 
remission. The amounts of rates due for the whole of the 


S eriod. it is said was actually reduced by the Chairman to 
Is. 20-12-8. This is admitted on behalf of the plaintiffs. 
Witness No. 1 for the plaintiffs in fact states : 


It wsi isttled Ihst the isi of Rt. to-it-3 would be ptfsble bjr defeodtot 
No. 1 and occaptable to the Municipaiitf. and be goet on 10 add a condition in 
iheae terms : if he paid io all Ri. Ss odd for two buildings and ooe caniage 
immediateljr." 


and he further stated that in default of such payment the 
ooDCestioD would be withdrawn. Assuming this to have been, 
so, the question arises whether any such settlement, if made 
by the Chairman, would be binding upon the Commissioners. 
1 am clearly of opinion that tho answer should be in the 
negative. The only grounds on which remissions or reduction 
of rates may be allowed under the Bengal Municipal Act (1932) 
are set out in Sees. 141 and 142. Sec. 141 deals with a case 
of excessive hardship and admittedly it has no application io 
the present case. Sec. 142 speaks of remission on the ground 
of vacancy, but it is made contingent upon the party seeking 
remission giving notice of vacancy in writing to the Munici- 
pality. This condition as already stated was not held to have 
been established here. Sec. 142, therefore, cannot be of any 
assistance to the defendants. So far as the powers of the 
Chairman to bind the Municipality are concerned, they are to 
be found in Sec. 61. This sections, however, merely authori- 
zes the Chaijrman to exercise the powers vested in the Commis- 
sioners by the Act and will not obviously confer on him any 
delegated authority to act on behalf of the Commissioners in 
respect of matters not authorised by the Act. If therefore in 
this instance the Chairman had allowed the reduction or 
remission without acting in conformity with the provisioos of 
the Act, the Municipality cannot be bound by such act. The 
defendants accordingly, in my opinion, are not entitled to claim 
the benefit of the remission or reduction which the Chairman 
is supposed to have allowed. Nor are they entitled to any 
statutory reduction of the amount in claim by virtue of 
Jeo. 142. 
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The leeraed Subordineta ladge, in my opinion, w&t there- 
fore not justified in dismissing the suit. The judgment end 
decree of the learned Subordinate Judge will be set* aside and 
there will be a decree in favour of the plaintiffs Munioimlity 
for the amount claimed with costs. Thu petitioners will get 
their costs of this Rule hearing fee being assessed at one gold 
Hohoa. 


H. 


(». c ) «i lod. Rul, Oil. 7»7 : 4SC. VV. N. lot ; A. I. R. (t9|f) C«l. tt ; 

180 1 . C. 679. 

Appeal No. 886 of 1686. 

Pratent Jack J, 

5tb July. 1938, 

CHARU CHANDRA BASU tad otbari. 

p. 

NRITYA GOPAL BASU tod othtri. 

L4m/aiia» AU S§i. i 44,-^ IVkiihiP — HxsiuHiin #/ thi mcrtgagi 

ftitihip dabulter ,— of 

Utid^Thia both to caia of a leata tod ia ctta of • itlet Ucniutioo will itart 
from the date of the death of ths tait iMaiit retpootibla for the traoifer. 

ffild o/oiM*— *Tbat a it oot to the potitioo of a truatee and there 

cao be 00 doubt at to the law 00 the lubject aod that timitatioo to cata of a lala 
at well ai of a permaoaot lease will ruo from the dite of daath of the alieoatiog 
sktMt 

Appeal agiiott the decree of the Sub* Judge of Hooghiy. 

The facts appear from the Judgmeot. 

Mr. A. iV. Bou^ Dr. M B. /Waod Mr. P. CAa/^r/fWor^tbe Appellaoti. 

Maasrs. R. P, Mmkk4$ii arid AT. M, TagoM — for the Respoodeoti. 

Judfipuant— ‘Tbia appeal has arisoa out of a suit for 
reoorery of pMsc^ion on declaration of dbbuttie title to 
oertaia properties, described in the plaint, which were alienated 
by some of the shuaits of Sree tree It war Sridbar Jew^ who 
is plaintiff No. 1. The other sHBBAiTa were made pro pobma 
deiendantSs The suit was decreed as regards the properties 


9 
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except properties Nos. 1 to 7 and 9 of Sch. 4. As rej^rds tbeso 
properties the suit was dismissed by the Appeilate Court on 
the ground of limitatiou and the only question which arises in 
this appeal is whether the suit is barred by limitation under 
Sec. 144, Limitation Act. The learned Judge has held that the 
period of limitation starts from the period at which delivery of 
possession in execution of the mortgage decreed took place, 
whereas, for the appellants, it is contended that the period of 
limitation starts from the death of the last of the mortgagors. 
This took place in 1339 corresponding to 1982 and if the con- 
tention of the appellants is correct as regards the starting point, 
then the suit will not bo barred by limitation, having been 
within 12 years of the date of death of the last alienating 
mortgagor. On the point of limitation, the trial Court decided 
in favour of the plaintiffs relying on the decision in RaM 
Chxran Das v. Nauhanoi Lal (1). The Appellate Court in 
reversing the decision of the trial Court relied upon the case in 
SuBBAiYA. Pandaram V. Mohamad Mostafa Maracatar (2), 
aud also upon the case in Ronald Duncan Cromartie and 
Francis Arthur Shipiiard t. Radha Damodab (8). 

In this appeal the learned Advocate for the appellants has, 
in addition to the case relied upon by trial OourL relied upon 
the latter case in Mauadeo Prasad Singh v. Karia Bharti (4), 
and has distinguished the case in Sobbaiya Panda ram v. 
Mohamad Mustafa Maracatar (2), as being the case of a 
trustee, in which it was held that a trustee Was at liberty to 
dispose of the trust properties during the period of his life and 
ft grant made for a longer period was good but good only to the 
extent of his own life interest witii the result that possession 
during his life was not adverse. But, it was held that that 
argument Ims no rtdation to the case of a property acquired 

(i) 17 R. 1 >. 754 (t’.C ) , jS Bom L. R. 530 ; 57 C. 1 .. J. t«9 ; {>933) 
A. I,. J. 3*7 ; 37 C. VV. N. 541 ; 10 O. W. N. 455 ; (1933) M VV, N. «7* ; 
64 M. L. J. 505 i 37 L. W, 511 , 14 P. L T. 185 ; Ind. Rul. (1933) P. C. 56 ; 
II Pit. 151 i A I. K. (1933) P- C. 75 ; i4» I C. 114 ; 60 I. A. 114. 

(j) 40 C, 1 .. J ao (P. 0 ,) ; 35 M. L. T. *85 ; t Pat L K. 104 ; ^8 C. 
W. N. 493 i (i9»4' M. W. N, 65 ; 18 L. \V 903 ; 15 Bom. L R. 1*75; 45 M, 
L. J 588 ; at A. L J 730 ; 46 M. 751 ; A. I. R. 1913 P. C. 175 ; 74 C. 
49a : 50 1. A. 195. 

(j) 9 R O. 595 ; 166 I. C 859 ; 6t C. L J to. 

(4) 37 P, L. K. 311 (P.C ) ; (1935) A. L J. 678 ; 37 Bom. L. R. 333 ; 
fti C. L. J laa ; 68 M. L- J, 499 ; 39 C. W. N, 433 ; 41 Ln W. 191 ; (1935) M. 
W. N. i 6 j ; 7 R P C. 133 ; (19SS) O W. N. 147 J 57 A. 159 i A, I. R. 1935 
P. C 44 > *53 f- C Jioo ; 6a 1 . A. 47 ' 
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under an execution sale and of wiiioh possession had been 
retained throughout. Whatever miy have been* the vietr 
adopted in the older Case, however, it is clear, since the deoisiem 
in Bah Cha&an Das V. N*uR*ifoi LaL (I), that both in case of 
a lease and in case of a sale limitation will start from tho date 
of the death of the last shbBaITs responsible fi» tho transfer 
and upon the accession of a new SHEBitT, a fresh period of 
limitation commences. In tins case it was laid down tnat : 

“%mah«ni hai |)Ower (apart from any quettion of n«cetiiiy) to creattt ao 
intorett in property appertaining to the math which will continue duriag hi« Own 
liffs, or to put it perhaps more accuraiely, which will continue during bit leoura of 
office of of the matA, the result that adrerie poisesiion of the paitkyiUir 

property will only cotnmence when the maMamt who had dupoiod ol it cettei to 
be hy death or otherwise. 

If thi| be right, at it mu«t be taken to be, where *‘the ditpotition by thp 
makt^nt purporii to be a grant of a permanent leas^J their Lordships are unable 
to see why the position ii not the same where the ditpotition p^rpOrli to be an 
absolute grant of the property , nor, was any logical reason suggested in argument 
why there should he any difference between the two cases In each case the 
operation of the purported grant is effective and endures only for the period 
during which the iwuAuff/ had power to create an interest in the properly of the 
malk 

In this case there was not only a muk*rii**i losso but 
also a sale and it was hold that limitation nndor Art. 144, 
Limitation Act, only commenced when tho MaUaNT ceased to bo 
a mahant. For tho respondent, it it sought to distinguish that 
case which was followed in M*hadeo PraSaD Swch V. K*"!* 
Bharti (2), on the ground, (1) that in that case it was only » 
limited interest which was transferred, but as I pointed out, 
this was not so in RaM Charar's crsb ( 1 ), and also on tho 
ground (2) that in those oases tho plaintiff wasA in possession, 
whereas in tho present case, the plaintiff was not in possession. 
But in RaH GHAAR}f’B case (1). also the plaintiff appears to 

(i ) ,7 R. D. 754 (P.C.) 55 Bom L. R. 5jo ; 57 C. L J. $tg ; (1931) 

A. L J 3,7 : 37 C W. N. 54, ; ,0 O. W N. 4« ; (,933) M. W. 

N, »7i i 64 M. L. J. 505 ; 37 L W. 51* 14 P. L. T. 185 ; Ind. R«l. 

(*933) P. C 56 ; A. 1. R. ,933 P.C. 75 ; 14s I. C. 114 ; 60 I. A. H4. 

(*) P. !-• R- 311 (P.C.) ; (193s) A. L. J 678 ; 37 Boro. L R. 333 ; 

81 c L I. II* ; 68 M. L, J. 499 ; 39 C. W. N. 435 ; 41 L W, *91 ; 

(1935) M. W. N. i6j ; 7 R, P. C. 133; (1935) O. W. M. *47; 

57 A. *59 ; A. I. R. 1935 P, C. 44 ; «S3 !• C. 1100 ; 61 I. A. 41- 
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have been out of a poasession. So this ia a case irhtoh is 
in diatinguiahable from the oases on which the appellaDta rely. 
Id BoNALtT DIFNCaH C*01CaiiTU and FiUNGie ArTHBe SBlPHAaO 
V. Bade* D^MODAr (1), it was held that : 

“The true rule dedudble to cater where propertiea ere told in execution of a 
decree the period of limitation will run from the date of the tale and the tuit 
brought after it yean from that date of tale mutt be held to be baned by 
limiuiion. 

But hero the learned Judge was referring to a case where 
a trustee bad wrongly dealt with properties of a trust, whereas 
it has been held that Sbebait is not in the position of a trustee. 
After the decision in B*m Ch***n Das v. Naubakoi LaL (2), 
there can be no doubt as to the law on the subject and that 
limitation in case of a sale as well as of a permanant lease will 
run from the date of death of the alienating Sbebait. This 
^peal is accordingly allowed, the decree of lower Appellate 
Court set aside and that of the trial Court restored. The 
appellants will got their costs of this appeal and of that in the 
lower Appellate Court. 

M. 

(I) 9 R. C S9S ; 1. C 8s 9 ; 6* C. L. J. lo. 

(«) 17 R. D. 754 (P C.)i 35 Bom. L. R 530, 57 C. L. J, 819; 
{1933) A. L. J. 3*7 ; 37 c. W. N. 541 ; 10 O W. W. 455 i («933) 
M. W, N. »;• ; 64 M. L. J. 505 ; 37 L. W. 511 ; 14 P. L. T. 185 ; 
lod. Rul. (1933) P. C. 56 i la Ptt. *51 ; A. I. R. 1933 P.C. 75 ; 
I4t 1. C. 114 Oo 1. A. >a,. 


MfttrlmtmisI Suit No. 27 of 1986 . 

, PfCicnl M cNaib, J. 

3 lit Itnuary, 1938. 

H. R. H. BULL 

V. 

Mbs. B. S. BULL. 

Ditartt Ad {IV of j86g) Ski. tS, ig-^Dtdaratioii of nulhty »f wtaniatf— 
dlUttHon imfoHney-^Dotay in hi ngtkt auU—Burdtn o1 proof. 

JSfi/d~Tbat there ii 00 evidence in tfaU caie to ifaow tbet the reipondenl 
IM iq |oy f sy horn the delay of the petitfoon in btiouig the luit sod 



1089-40 } BENGAL WEEKLY LAW RBPOBTBR. 21 
H. R. H. Bou . ». B. S» Btnx. 

nch detaT .. «« <rf iiuU • b*r to reUol. bat it b*« to impotttirt b^riof on iba 
etidtnee by whicb Iht chart* of teipotaoe* it toughl to b* Mithllilfltd tod upon 
the mttiur* ol proof r«ioiT*d. Th* buidto of prort in tbit ctt* it heavier 
o»ing to the del*, io briofio* tb* toil *od th* peUUonett hat failed to dlicbtri* 
that burden. 

Tht fact! appear from tb* Judgmeat. 

Mr. S C. /ree^i— lot ihs Ptldiooer- 

Mettrt. /. A Cl<mgk and A. C Gamgmtr-iot the Reipondaot. 

Judgment Thia is a huiband’s suit for a declaration 
of nullity of marriage under the Diroroe Act. Both tho 
petitioner and the roapondont are domiciled in India and profeaa 
the Christian religion. The ceremony of marriage wae 
performed on May 11, 1928. in Darjeeling. Tho petition 
alleged that the marriage had nerer been oonaummated and 
that the respondent at tho time of tho said marriage and ever 
ainoe has been incapable of consummating the aame. In her 
answer the respondent alleged that ahe was at all times and is 
now capable of consummating the marriage and the marriage 
has in fast been consummated. The parties met at Kuraeong 
through the petitioner’* sister during the Puja8ofl926. In 
1927 they mot at the Jalpaiguri Camp on tho footing of an 
engaged couple. They were married on May 11, 1928, at 
Darjeeling. They lived at Darjeeling for four or five days with 
her parenU at Francis Villa, thereafter for a fortnight in 
Calcutta until they sailed for England from Bombay. They 
stayed in England for rather more than four months for the 
most part with the respondent’s sister at Highara’s Park. 
They left England by steamer on October 18, 1028, and arrived 
in Bombay and came by train to Calcutta on November 11, 
1929. At one time they intended to go to Darjeeling, together 
for a few days before the pttitioner returned to his garden at 
Telepara where he was the Assistant Manager of a tea estate. 
They had arranged that be should go back to the garden by 
himself in any event, because there was no bungalow to which 
the resdondent could be taken. There was a quarrel of some- 
what violent nature in the bouse of the petitioner’s mother in 
Calcutta on November 11, after which a reconciliation took 
place and the respondent went to Darjeeling to her people, 
while the petitioner remained in Calcutta owing to ill-bcaltli 
and was treated at the Tropical School. 


6 
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Ilia partial then oorrespoaded oa amioabla terms. But 
appareoilv they Voih barbourod feelioga of resentment, and 
towards the end of Norember, tba petitioner wrote to say that 
he would not go up to JDarjeeling but woufd return direct to 
his garden at Telepara. During the last week in November, 
the reapondent came down to Calontts bringing letters which 
had been re-addressed to Darjeeling from the tea estate, and 
amongst these was a bill for the keep of an illegitimato child 
who had been horn as the result of a connection between the 
petitioner and one of his tea garden coolies in 1924, and who 
had been oared for and educated at the Kalimpong Homes. 
Itjl dear that the respondent first came to know at this time 
in Oalentta of the existence of the petitioner’s illegitimate 
child whose name is Gilbert. There was again a reconciliation 
and the petitioner returned to hit srarden while the respondent 
went back to her people at Francis Villa, Darjeeling. 

On December 14, 1928, the petitioner wrote to say that a 
separation was inevitable. The respondent then wrote to him 
for money which he refused on the ground that he had given 
her £200, which was said to be half of bis capital shortly before 
they loft England. In February 1929 she instituted mainten- 
ance proceedings in the Sub-Divisional Officer’s Court at 
JaljMiiguri, which the petitioner did not contest although he 
Was represented, and an order was made that the petitioner 
should pay to the respondent an allowance of Rs. 100 a mouth. 
At the end of 1929 the petitioner came to Calcutta and con- 
sulted a member of the Bar with regard to his matrimonial 
difficulties when he was advised that he oonld bring an action 
for nullity. In 1934 he again went on leave to England where 
he states that be met a girl whom be Wished to marry, and, 
having oousulted solicitors in London, in November 1935, he 
instituted these proceedings. 

The petitioner’s case is that from the tima of his marriage 
in May, 1928 and for four or five months at frequent intervals 
he attempted to have sexual relations with the respondent, but 
that although she submitted to intimate caresses and marital 
endearment she refused to allow the marriage to be ooimum- 
mated. To complete the ohronologioal o^er of events, 1 may 
mention that on January 7 . 1986, shortly after the petitioner 
had filed his petition the respondent went to Ool. Qow, an 
eminent medical praotiUoner, and Profeimr ot ihidirtfery add 
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fi^aaieology in CalontU, itotl obtai uM} from bim a>oertifioat6 
that there was eridenoe that the marriMge, of wbioh the ireipoa- ' 
dent had informed Col. Gow had been ooneammated. On 
January 18, the rmpondent ftled her answer, and on AprU 8, 
the petitioner obtained an order from this Court calling upon 
her to give part ioulara of dates and places, so far at the oan 
remember, at which she alleges that the marriage was oontum* 
mated. In compliance with that order she filed an affidavit 
stating that the marriage had been consummated on Hay 11, 
1928>, the day of the wedding, on June 11, and fro(|uentlj 
during the journey to and the sojourn in England between Hay 
and October 1928. The actual wording of this sfddavit giving 
particulars has been subjected to adverse oommeut hy the 
learned Counsel for the petitioner, and although the drafting 
is faulty, the meaning, I think, is as 1 have stated. 

On Hay 6, 1936, there was a medioa] inspection by two 
eminent doctors who certified that there was no physical defect 
or disease sacb as would render the petitioner iucapable of 
performing the aot of generation, that tne respondent was not a 
virgin, and that there was no obstruction to the performance or 
completion of coitus. Ou Jnly 10, 1936, the petitioner, in 
response to an order calling upon him to give particulars of 

J ara 6 of his petition in which he bad stated that the reipon- 
ent was incapable of ooosummating the marriage, stated that 
the incapacity consisted of a nervous aod/or psychic disorder 
aud/or of an inrinoible repuguanoe in relation to the aot of 
coitus, at all eveuts iu so far as the petitioner was oonoerned, 
which rendered her incapable of submitting to sexual inter- 
course with the petitioner. The following issues were framed : 

**(i) Wis the rttipoodecit At the time of the fOirntge tod ti the ttill iocepibit 
of cooiumiaAttof the iime for the reAiom Alleged to the ptrucifilAri ? (2) Wai the 
mAimfe cootumiiiAted ^ (|) li thA petitioner eitopped from dtoyini thet tbete 
WAS A f Alid mArritge by rettoti of the fACt ihti the pArties h Ate lited tO|echtr as 
boibADd Aod wife* though iM»pArAted, since 1918, Aod by reASOo of the dedsioo of 
tlie Jsfpilguri Court in the mAiiitetiAoee ptoceedittfir 

Mr. Isaacs for the petitioner objected to Issue No. 8 on the 
^otmd that it did not arise on the pleadings, and further that it 
is based on an ellegation of fact, namely insincerity, which has 
never been pleaded. Section 18, Divorce Act, provides tlut any 
bnaband or wife may petition for a decree of nullity, and Sec. 19 
•eti out the grounds for suifii a decre«. The first is, that the 
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respondent, wm ‘^impotent at the time of the marriage and at 
-the time of the institation of the suit.** It is argued that 
eren if the petitioner hss prortd that the respondent 
was impotent at the time of the marriage, there is 
no eridenoe to show that she was impotent at the time 
when the suit was instituted. The petitioner on the 
other hand states that the invincible repuraanee which he has 
alleged and which, he argued, that he established b a 
psyobio disorder which was permanent. If the petitioner 
establishes the form of repugnance which he alleges, that would 
in my view, be sufficient to satisfy the requirements of Sec. 19, 
for, it would apparently constitute a permanent physical 
disability. In riving judgment in a case reported in C. v. C. 
(1) Lord Birkenhead said : 

"ll ii ooi u*ast io iboM procMdii^ to meal with a cooleit of (act, but vhen 
■uch a eootaat dost srita, Iba difScultf o( arririog at a deciiioa ti extreoae, tot 
tbe chial acton sia tba onlg arailable witnettai oo the raont important isiuet. 
The patitiooar muit ramova all teaiooable doubt, lor be hat undariakeo the 
burdaa of proof, sod it if important in tucb a cata that be should be compelled 
to difcbarge tbs buidao.* 

If there be a direct conflict of testimony between the two 
parties who alone know the truth, the difficulties are much 
increased. "That**, says Lord Birkenhead, 

“If good taw aod good feote. But tbe fact that the difficultiet are iocreaied 
dost not make tbam intuparable in tucb a cate, oor it the Court rilieted from 
tbe dutg of weigbiog tbe trideoce merely becaute the psrtiet who alone know 
tbs truth tail diffareat tloriat, ooe of which at leatt caonot be true.** 

For ibis reason a number of incidents have been introduced 
in evidence which either tend to show tbe general character of 
the principal partiee or affect their credibility, Tbe difficulties 
of ooming to *a decision are again increased because of the 
medical evidenoe which is to the effect that the respondent is 
Bot a virgin. Dr. Mo. Oay, who was ooe of the medical ins- 
peotors appointed by tbe Court, says that the genitalia bore 
the appemranoe of nonvirginal type, the hymen had almoet 
completely disappeared, and that what he saw was <»}nsistent 
with the oaso of a woman who had had sexual intercourse with 
a man. He admitted that there are causes of rupture of the 
hymen other than intercourse and that even normal virgin 

(i) 7 T. L. JL 759 i tsg L. T. 7M i 90 L. }. P. C. 14S ,' (<9Si} L. R. P. 

399- 
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bymens are ruptured before coition. Col. Gow ^ivea rather 
fuller details of the record of his examination, but although 
his eminence as a gynssoologist is conceded, it is suggested that 
his evidence may not have the same value boeause uncons- 
ciously he may be prejudiced in favour of the petitioner whom 
he had examinee! as a patient shortly after these proceedings 
were started. The i)oint which seems to me most important in 
deciding whether the petitioner's story is true is the delay in 
starting these proceedings. The petitioner has said that ho 
realized his wife’s impotence during the short stay in England in 
1928. They had parted in November 1929 and in February 
1929 the respondent instituted maintenance proceedings which 
the petitioner did not contest and she has received an allowance 
of Rs. 100 per month ever since. The petitioner says that ho 
was unaware of the fact that he could institute nullity procee- 
dings but he admits that ho consulted legal authority in 
Calcutta at the end of 1929 and that ho then became aware of 
the possibility. He has also stated that his financial condition 
did not allow him to institute proceedings then. Uis pay then 
was about Rs. 5(K» a month and his |>ay now and when these 
proceedings were instituted is only about Rs. 650 which ho has 
been getting for the last six or seven years, so that there is 
little change in his actual income. Mr. Issaos urges, on behalf 
of the petitioner, that it is not his income which was the 
stumbling block but the fact that during his stay in England in 
1928 be had spent the whole of his capital. There is no 
evidence that he was in possession of any capital in 1935. In 
fact be had been on leave in 1934 and it is not ii^robable that 
again be bad spent such capital as he possessed. The petitioner 
admits that during his leave in 1934 he had met a girl whom 
he wished to marry and in evidence he has statetl very frankly 
that if these proceedings are successful, he hopes to marry 
her. 


He has on his own admission lived apart from the respon- 
dent for six years afier be knew that be could bring nullity 
proceedings, and there is no evidence that his financial condi- 
tion has materially improved in the meantime. Moreover, he 
had been paying during these six years nearly onedfth of bis 
inoome to tne reepondeot who was bis wife in name, but with 
whom he was not living, and from whom he had been advised 
that he had grounds for being freed. Why then the delay ? 


7 
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“The law ifoald be very inhuman,” say* Sir Robert Phillimore 
in his judgment in W. v. R. (1). 

"If it gtloweed the hutbaod gfter a lonft cohabiution without any latisfactoty 
explanation o( the delay, to throw hit wife in her middle or old age. with 
ignominy, ibaroe and poverty, upon the world became the had been originally , 
however innocently, by phytical cauiei incacitated from performing some of the 
duties of the married state. The law therefore has always required sincerity in 
the complaioer, that is, a teal sente of the grievance complained of unmixed with 
any other subsidiary motive, and. as a necessary proof of suc.h sincerity, has also 
required all reasonable promptitude to be exhibited by the complainer in seeking 
legal redress. Perhaps there is no state of things to which the maxim, Vigitanti- 
bui MH dutmUMtitus iubvtniuHt Itga is more directly applicable." 

It was at one time the view that delay was an absolute bar 
to 8ucc(j.s.s in a suit of this nature hut although that view wa* 
negatived at a later date, Lord Selbome in his speech in G. v. 
Ml (2) said : 

“ Where there is a controversy of fact, delay in brioging forward the case 
increases, in proportion to the length of that delay, the burden of proof which is 
thrown upon the plaintiff. But that there is any dehnite or absolute bar ativing 
from a certain amount of delay, is a proposition which I apprehend cannot be 
eatablished either by any Scotch or by any English authorities. “ 

The burden of proof in a case of this kind is always hoary. 
Even if there had boon no unreasonable delay, I would have 
had considerable dilRculty in linding for the petitioner. In view 
of the lemrth of time which elapsed before the petitioner 
instituted bis suit, and of his failure to account satisfactorily 
for the delay, I have no hesitation in holding that he has failed 
to discharge^ the very heavy burden of proof which in the 
circumstances is laid upon him. This finding dispo.ses of the 
suit, but an interesting argument has been addressed to me on 
Issue No. 3; Mr. Clough contends that the delay not only 
increases tlie burden of proof but also operates as an estoppel 
preventing the petitioner from denying the validity of the 
marriage, and ho relies on the cases referred to by Sir Robert 
Phillimore in Iho c«vse to which I have already referred and in 
particular to the sentence of Dr. Lushington in B, v. B. (3). 

(0 (1876) L. R I R 40s 

(a) 53 L T. jgS (1885) 10 A. C. 171. 

(3) I Bed A AiHn ati. 
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Mr. Isaacs argues that if reliance is placed on an estoppel, 
it should have been expressly pleiul«al ; but it is aot*a matter 
. which can always be pleaded except aa a general plea, and in 
many cases, no particulars of such plea could bo given, for the 
f urls on which it i.s based are only ascertained during the 
evidence. Tho one guiding principle which emerges is that gre.at 
delay in the institution of a suit of this description by the 
husband has always been considered an ohjection to be accounted 
for. In a case roporto*! in Anonymous (1), l)r. Lushington 
referre<l to tho doctrine laid down in B. v. B. (2) that though 
the wife may ho incaj)ahle of sexual intercourse, the husband’s 
suit is barred by his delay or other conduct. One of tho bars 
which is referred to in B. v. B. (2) i.s tho " insincerity” of tho 
suit. ‘‘ I cannot attempt” says l)r. Lnshingtoo, 

•' 10 define insincerity, it roust he a combination of circumstances which show 
thtt ihc alleged grievance w*« not the tnotire which led to (he commencAmenl of 
the iuit, hut whal would comiiiute such t CAfft cannot be defined beforehand.'* 

‘ Sincerity’ says Lord Bramwoll in Q. v. M. (8) “ is a very 
important matter in a'icerlaining whetlier the spouse complained 
of i.s impotent or not” and liis conclusion seems to b« that the 
spouse whose impotence is allegwl sliould not ho allowed to 
object to the complaint unlt;s8 in some way or another he Or she 
can show that they have sustained aorno injury from tho double 
matter of the complaint not having boon made earlier, and of it 
being made now. There is no evidenoo in this case to show that 
tho respondent has in any way suffered from the delay of tho 
petitioner in bringing this suit and in my opinion such delay is 
not of itself a bar to relief, hut it has an important bearing on 
the evidence by which tho charge of imimtcncy is sought to be 
established and upon the measure of proof requinxl. As I have 
already stated, the burden of proof in this case is 4ieavier owing 
to the delay in bringing the suit and the petitioner has fatlod 
to discharge that burden. Tho petition is dismissed with costs 
including all reserved costs. The costs will he taxed as between 
party and party on the scale usually applied ia matrimoaial 
' suits. 

M. 

(I) >64 E. R. 58t ; (1857) Deane #95. 

(1) I Ecel it Adoi. a6i. 

li) 53 L. T. 398 ; (iSis) 10 A. C 171. 
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4»»m1 Mo. toss of 10S7. ' 

PrMtot -.—Jack J. 

* 

imh Augittt, 1938. 

TARAK CHANDRA DAS 

V. 

CHIEF EXECUTIUE OFFICER, CORPORATION OF CALCUTTA. 

l%i CaUuUa Municipal Act (III ef 193 j) Sic Municipal Moiistraiif 
pawir to inquin-^ Sanction — Withhold or not-^DomoUHan^Ma^UfaU if 
oniUlid, 

Under the proTiiiODs o( Sec. 363, Ctlcuttft Muntctpal Ac^ if the Corpofitioo 
•reittiified tbit tbe erection of toy oew building bu been commenced without 
obtiiniog the written permiiiion of the Corporttioo, they miy apply to a 
Magiftrate, and tuch MtgUtrate may make an order directing that luch erection 
or ao much thereof at has been executed unlawfully be demdisbed. 

Holi^ThuX the section does not give the Magistrate any power to enquire 
as to whether the sanction was rightly withheld orioot If the taction was with- 
held, for wbateter reasons, the Magistrate apparently was eotiUod to order the 
demolition of the building. 

The facts appear from the Judgment. 

Appeal against the appellate decree of the Additional District Judge^ of 

a4*Pirgaoas. 

Messrs. B, L. Chahamfiy and 5 , C Mitter — for the Appellant. 

Messrs. A^ C. Gupta and A*. Z. Bamtitt^Kox the Rcipondcnl. 

Judgment.— ’This appeal has arisen out of a suit for 
declaration that an order for demolition of the plaintiffs second 
storey, erected over a privy connected with his premises at 
Sl-1, Qirish Mukerji Road, is illegal and not binding on the 
nUmtiff wkJ for a permanent injunction restraining the 
Calcutta Municipal Corporation from executing this order of the 
Mnnioip&l Magistrate. The suit has been dismissed by both 
the Courts below on the ground that the Civil Court had no 
iuriidiotion to interfere in revision with such an order of the 
Municipal Magistrate and also that the Magistrate's order was 
a legal one and should not be interfered with on the merits. 
The plaintiff applied for sanction to build a privy on the ground 
floor and he also wanted to build a second storey on the first 
floor. ETcntually he was allowed to build a privy on ^e 
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groaad floor on ooodHioa that ho didoot apply for huUding 
one on the first floor. Bowevar, haring built a privy on the 
ground floor, he also built a privy ou the first floor, although 
he had not obtained the sanotion for this additional building. 
In oonsequonoe, on an appltc ition made by the Oolporation to 
the Municipal Magistrate he ordered the demolition of the 
building on the first floor and henoe this suit to set aside this 
order. 

Under the provisions of Sac. 303, Oaloatta. M,unioi|l|aI Act. 
if the Oorporattou are satisfia l that the erection of any new 
building has been oommenoed without obtaining the^ written 
permission of the Oorporition. they may apply to a Magistrate, 
and such Magistrate may make an order directing t^t such 
erection or so much thereof as has bean executed unlawfully 
be demolished. In this ease, the building on the first floor 
having been erected without the written permissiuu of the 
Oorporation, it was unlawful in the terots of the section and 
the Municipality was, therefore, right in making the order for 
domolishiug this struiture. It is oouteuded for the appellant 
that the Municipal Magistrate ought to have inves'igatod 
whether this structure was against the rules or whether the 
Oorporation wore entitled to refuse saaotiou for the erection 
of this buil ling an l that if he founl that thi O jrp iration ha I 
no right to refuse sanccion, no order for demolition should have 
been passed. There seems to ho no authority for this view. 
The section does not give the Magistratj any power to en(|uire 
as to whether the sanction was rightly withheld or not. If the 
sanotion was withheld, for whatever reasons, the Magistrate 
apparently was entitled order the domdition of the building. 
Tiut being the case, there has been in this case no error of law 
and this Court is not outitlei to interfere with t ie order in , 
second appsal, The appeal most accordingly be diimi is M with 
ooits, 

M. 
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SHMKH BADU MBAH 


V. 

CORPORATIOH or CALCUTTA. 
jdj tiunidpal Act af igij^Bmlding^Emikn^VmUtfi^fuify 

The (iet iberd bu bseo a rdoottractioo ddei oot gire Ibe BCagiitttte a 
riglit to ordar data ilitiod anlen there bat been erecitooof anew botidiog or 
elteratioQ of or addttioo to the exiitic^ butidiog. 

Ttat the Migiftrate nai oot foond any erecttoo of a oev building or 
aof alterttioo of an old butlding or any addittoo to a building to the order of the 
If Agiftrate can not be tuitatned* It it ettemiat that the profUioot of the 
Mu lieipal Act fhoull b) enforced in the interett of Public health aod at the 
fame time it it necetitry that they thould be eoforced according to lav. 

The facti appear from the Judgment. 

Ml. C. Ci4f#4ea#/y*-for the Petitioner. 

Meian. <7. K. tod BU^ram B(^ie.^ot the Oppoiite Party. 

D 9 rb)rahira. 0. this o\ne the patition-r. Sheikh 

Budli ACeah, ohtiiae i a rule against the Corporation of (Jaloutta 
to show cause wiiy an orier un ler Seq^ 363, Calcutta Kunioipal 
Aoti direotiag the detnoUtiun of a hut by the Corporation at th« 
expense of the petitioner, should not be set aside. The releTant 
facts are these: The petitioner became the owner of a huk 
situate on some laud inside the Afuaicipality of Calcutta in 1929 
and has been the owner ever since. In M ly 1933 the Buildin;; 
Inspector of the Galoutta Corporation observed that work was 
being done to that hut. He saw that work was being done on 
May 2. He gave notice for it to cease. On May 7, it had 
stopped, but on August 4. 193d he fojni that the work had 
bean completed The nature of the hut in question is not sta- 
te I and must be githerad from a pissage in the Muaioipal 
Magistrate’s judgment stated hereafter. These^ proceedings 
were taken by the Oaloutta Corporation on the oomplaint of 
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the District Surveyor on November 4, 1986. and the petitioner 
was summoned to show cause why an order should not be 
made under Sec. 863 Hunioipal Act of 1923 direotinj* that the 
■ work of ail erection or re-areotion of the building done at pre- 
mises No. 4 Wellesley 2ad Lane or so much of the same as 
has been unlawfully executed sbould be demolished or altertid 
by the Corporation of Calcutta at his expense on the ground 
that there had been rc-construotion of a one storey^ hut 
without aaootion. The Muniotpal Migistrate states in coo* 
nection with the erection of the hut that the evidence phowi 
that 

** new sai pDiti were fixed, oew bimh33 rtCtert were pliced on the roof 
frsme ind new btmbK) walli W'^re proYi led on ill iidei. To provide the new 
roof frame on new tal posts, the old rojf frame m.i«t have been removed alto* 
father. This work clearly coaititutei an act of rc-conttruciion. ” 

and on that baais he has made the order for damojttion. 
Under Sec^ 363 he may, in a case of this kind, make such aa 
order if there is ofection of any now buildinj? or there hat 
been an alteration of or addition to any building contrary to 
the provii^ions of the Act. ‘^Now huUding*^ is dollued by Sec. 3, 
fub-Sec. 46 of the Act, It states : 

/The expression *aew building' means and includes: 

(a) any building erected from the ground upwards after the commeocecneot 
of this Act; 

(b) any building which, having collapsed or being demolished or burn X 

down for more thin one half of its cubical extent, it erected wholly or partially 
after the commencement of this Act, whether the dimaniioos of the rC'erected 
huiiding are the same as those of the original building or not ; • 

(c) any but which if converted into a maioory building after the commeoca* 
meat of this Act; and 

(d) any building not originally constructed for.human habitatiofs which ii 
convened into a place for human babiUttoo after the commeoceoieot of this 
Act, 


(b) appliei whether more than half the cubical exteal 
has collapsed or been demoUtbed at burnt down et the ttme time or it differeol 
times.** 
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TIm if&nied Kig»rtr»te hai not found in this case whether 
there has l|wn erection of a new building within the meaning 
of the Act or not. His mind does not appear to hare been 
direoted to tibe evidence which is necessary to establish that 
fact and it is imposeibie for us to say on the evidence whether 
there has been erection of a new building or not. Alteratione 
in a building snggest change of its ^aracter or position, 
mie learned Magistrate does not seem to have direoted his mind 
to that question either. Nor does the learned Magistrate seem 
t« have direoted his mind to the question whether there Was an 
addition to the building. The evidence does not show that 
thwe was. What the learned Magistrate has done is to order 
demolition of the buildi^ on the ground that there has been a 
re-oonstrnction of it. 'oe word ' re<construciioo' may mean 
any one of a number of things. But the fact that there has 
been a r&H30ostruotion does not give the Magistrate a right to 
order dmnolition in a case of this kind, unless there has been 
ereotion of a new building or alteration of or addition to the 
existing building. The learned Magistrate has not found, as 
I have said, any erection of % new building or any alteration 
of an old building or any addition to a new building. Conse- 
quently, in my opinion, the order of the learned Magistrate 
cannot be sustain^. It is essential that the provisions of 
the Munioipsl Act should bo enforced in the interest of public 
hsalUi. At the same time it is necessary fthat they should be 
enforced according to law. The result is that the Rule is 
made absolute. 

Bartloy, J.—I agree. 


X. 
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Undftr Sec. 5 ) 9 -B, Cr. P. Code, thtt locaJ latpectton mil be held for tbe 
purpoee of properly eppreciaticig the eeidetice. The MtgiUtite had to determine 
whether he erai prepared to accept the eeidence of ideotihcaiioo, the defence 
being that the cate wat one of mletaken identity. 

Affid^That the humtn memory being what it it it tery difficult to place 
any reliance upon what Migittrate found, unleit a memoraodum hat been 
made almoft immediately. 

The facts appear from the Judgment. 

Mr. S S. for the Pent toners. 

Mr. D, iV. ifkatUukarfei^Qi the Crown. 

Henderaon. J.— The petitioner who is e oonstablo 
attached to the Oalcutta Police has been oonricted of extortion 
by the learned Chief Presidency Magistrate. Ho then 
obtained this Rale on grounds Nos. 1 and 4 attached to the 
petition. At the hearing Mr. Mukherjee stated that ground 
No I was based upon a misapprehension and bo only pressed 
ground No. 4 which is in these terms: 

"Far thtt the order compltined o( it bated on tatdmUtible eTideoct, *, 
the Magutrite*« experiment and the Police report.** 

It would have been simpler to say that the Magistrate 
bad contraToned the provisions of Sec. 5d9-B, Cr. P. 
Code. What happened was this: The Magisftate had to 
determine whether he was prepared to accept the evidence of 
Identification, the defence oeiog that the case was one of mis> 
taken identity. He visited tbe spot one avoniog and came to 
the conclusion that there was sufficient light to enable anydody 
to mark closely the features of a stranger. Now it is laid 
down in Sec. 539>B, Cr. P. Code, that local inspection 
may be held for the purpose of properly appreoaiting the 
evidence. It is also laid down that the Mai^strate shall, 
without xmnecessary delay, record a memorandum of 
relevant facts obeerved at such inspection. This 
learned Magistrate did not record a mbmorandoxn of the 
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obierTatioQ upon whiob his decision is based. He did not note 
at what distance he was able to see on the nis'ht in c^aestioo. 
We bare before pointed out the necessity of complying with 
this provision beoanse, haman memory being what it is, it is 
very difficult to place any reliance upon what the Magistrate 
found, unless a memorandum has been made almost 
immediately. 

This however, is a minor matter. The real difficulty is that 
the learned Magistrate has .gone beyond the scope of Sec. 689-B 
of the Oode. lie assumes that the condition of the light and 
atmosphere wore the same on the night that be went to the 
spot as they were at the time of the occurrence. Unless there is 
evidence on the point, the whole argument must be fallacious. 
Then again it is very dangerous to say that because a Magis' 
trate who might have very good sight, strongly developed 
powers of observation, etc., is able to see certain things, other 
persons, whose powers may not bo so well developed, may bo 
able to do so. Inasmuch as this local inspection has been made 
the basis of the conviction, the only course open to us is to 
order a re- trail. We accordingly make the Rule absolute, sot 
aside the oenviction of the petitioner and the sentence passed 
npon him and direct that tho petitioner be re-tried by some 
u^er Magistrate, The petitioner must surrender to his bail. 

Bartley, J.—I agree, 

u. 
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• Criminal Revisioa No. 1099 of 1088. 

Pretenl B aktuy ahs Rau. ]J. 

&th February, 1939. 

EZBRIEL EPHRAIM EZEKIEL and aootb«T. 

p, 

EMPEROR. 

AjtaM Ja (V pf toog) Su. 63, 5*1.63(1) (a) c*t^c*Hom u»i$* 
S*c. 64 (rj— Ca. /*. Cad* 5/7— //Aar U4u**-mf»$usti*» ef—M»au 

tftma Mk to comitMtion. 

That the um constructioo of Sec. 64 ( 1 ) oadei the Bengal Exdia 
Act, the Magitinte who triw the aw bat power to order coofiicsiioa of 
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MtftbioK IQ Bengal whtch it liable to coofitcation under Sec. trhethei it it 
within or without the Dittiict wnere the cate it tried. * 

The facts appear from the Judgment. 

Metsrt. C. Ntad, S C Jd^MUap and S. K, BkaUaikArftt-^ot the 
Peiitiooen. 

Messrs. A. X. Bairn and Bintmar Ckatia^ftt-Aox the Crowti. 

Ran* J. — In this Rule the District Hagistrate of the 
24-Parg»na.s has been asked to show cause why the order of 
confiscation passed by the Deputy Magistrate of Alipore in the 
Gariahat Excise Conspiracy Case in rospoct of oortain stocks of 
liquor at 4. Lindsay Street, 46, New Park Street, and 17, Mangoe 
I.^ne (including the “Excise Bond” ) and the '‘Customs 
Bond" should not bo sot aside. In R'rvn, No. 1100 of 1938 (J.E. 
Gubbet V Emperor) wo shall deal with the trying Magistrate's 
order of confiscation so far a.s it relates to the stock of liquor 
at 8, Lindsay street. In the present rule, wo are oonoernod 
with that portion of the order which relates to the stocks of 
liquor at the othijr places named above. Tlio circumstances 
in which the Magistrate passed the order of oonfl-scition ara 
birefly these: On February 14, 1938, immediately after bo had 
delivcrd judgment in what i» known as the Gariahat Excise 
Conspiracy Caae (EmpEBOR v. C N. Naidc and others) an appli- 
cation was made before him by the Calleotor of Excise, Cal- 
cutta, submitting a list of articles '‘liable to oonfisoation under 
Sec. 03 (1) and (2), Bengal Excise Act, and 8oo. 517 (1), Or. 
P. Code” and praying that necessary orders of conflsca- 
tion of the articles be passed. Up^ this spplioatioa.tho Magis- 
trate recorded an order that v'erjp aay in the single word ‘con- 
fiscate’. The list annexed to the appUo.ation was a long one 
and comprised large stocks of liquor at 8, Lyidsay Street 
(Foreign lipuor shop and Bottling Q.idown of James Anderson 
A Co.) 4, Lindsay Street (Foreign liquor shop of Davidsons, 
Ltd.), 4(J, New Park Street (another Foreign liquor shop of 
Davidsons. Ltd.), 17, Mangoe Lane (Bottling Oodown, Excise 
Bond, and Customs Bend of Davidsons, Ltd.), and several 
other plac^. No opportunity to show cause against confisca- 
tion was given to any party, except such opportunity as the 
parties oonoemed iu the conspiracy case had during the case 
itself. 

The petitioners in the present rule are E. E. Exeklel and 
Mrs. Reemah ExekieL It will be remeo^bered* that the rule is 
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oonoerneA with certain stocks of liquor found at v«rtous pre- 
mises belonging to Daridsons, Ltd., £. E. Esukiel claims that 
he is the liquidator of this company appointed at a meeting of 
share-holders and creditors on January 27. 1937, (about lO or 
11 months before the order of confiscation) and Mrs. Eeemah 
Ezekiel claims that as mortgagee and debenture-holder of the 
company she obtained on April 11. 1938. (about two months 
after the order of confiscation) a decree from the High Gourt 
whereby the entire assets of the company were vestw in her. 
E. E. Ezekiel npp-aled against the order of confiscation to the 
Additional Sessions J udge of Alipore and subsequently Mrs. 
Eeemah Ezekiel joined in the appeal, which the learned Judge 
dismissed on September 22, 1938. An important point urged 
before us on behalf of the petitioners is that no notice was 
given to the intero.sted parties before the order of confiscation 
was passed. To discuss this point, we shall assume, aS con- 
tended in the course of argument by learned Counsel for the 
petitioners, that the order go far as we are concerned with it 
in this rule, was made wholly under the Bengal Excise Act. 
Now it is undoubtedly true that before a Magistrate can make 
an order of confiscation under Sec 64 (1) of this Act, he has to 
decide that the articles in question are liable to confiscation 
under Sec. 03. A decision necessarily implies the bearing of 
parties and the petitioners’ grievance is that no parties were 
heard in this cisc. In ordinary circumstances the omission 
might have been fatal to the order but as we shall show pre- 
sently facts sufficient for a decision of the question of liability 
to confiscation are stated by the petitioners themselves in the 
application on which this rule was issued. It is, therefore, 
difficult to argue that the omission has caused any real 
prejudice; and, in any event, since we have ourselves beard 
the petitioners very fully and since our powers in revision 
extend to alterinj* or reversing the order as we think fit, any 
possibility of prejudice disappears. 

We now turn to the admissions in the petitioners* applic- 
ation. Para. 3 of the application recites that on and after the 
first search of the premises of Davidsons, Ltd., on October 20, 
1935, various susj^eoted liquors were sampled and seized, but 
the lerge stock of genuine liquor found on the premises was 
allowed to be continuously sold down to the end of December 
1935, after whic^ date the genuine liquor was oolleoted at 
TariOtts spots upon the premises m the nesidenoy Town and 
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remained io the ooatrol of the Ezotne D •parmeni. Paragraph 
4 aeta out the promiaee upon which liquor war originally foimd: 
these Wert) (a| The shop anui oerUui jj^odowie at 3 and A 
Ltadsay Street^ (b) 6. Lindsay Street; (c) The Bottling ami 
Btendi'ig Oudown at l7i MAUgoe lane; (d) The Customs Bond 
at 17i ICangOe Lane ; (e) The Bxnisu Bund at 17. IMLangoe 
Lsne. The sama paragraph states that no illicit liquor was 
found At(b), (d>or (e), but oontaina the important admiaaion 
that illicit liquor Was found in (o) the Bottling aud Blending 
Godown. 

These two paragraphs thus contain two explicit atatemonts: 
(1) that illicit liquor Was found in the Bottling and Blending 
I :>odowa at 17 Mangoe Lane, and (2) that at the same time or 
subsequently genuine liquor of conaidorable xaluo was found at 
certain other premises of Davidsons, Ltd. There is no ■ugges'* 
tion in these paragraphs or in the rest of the application that 
in the interval, if there Was any substantial interval, between 
(I) and (2), additions Were made to tho gonuino liquor. Ou the 
contrary, the allegation is that some of the genuine liquor w.aa 
allowed to be sold before the Excise Deparment assumed 
control . It is the liquor of which the Excise Departmet 
assumed control that has been conftsoated in this case. It 
follows therefore that the confiscated liquor formed part of tho 
liquor which was on certain premises of Davidsons, Ltd., at 
the same time that illicit liquor was found in certain othec 
premises of tho same company, namely, the godown at I7« 
Mangoe Lane. This and certain other established facts are 
sufficient to enable us to decide how far the liquor is liable to 
confiscation under Sec. 63, Bengal Excise Act. Before going 
on to deal with this section, however, we should like to set 
out more precisely some of the ovidenoo about the finding of 
illicit liquor in the bottling godown, and for ttifs purpose, w« 
propose to confine ourselves to what we oonsidor the most 
relevant sample. In oonneotion with oharge No. 11 (unlawful 
transport of liquor) on which Qranatstein and Naidu^ve been 
omivicted in the conspiracy oase, the Magistrate has found that 
on October 23, 1^5, four tank^ throe of them empty and one, 
namely tank No. 37, full of liquor, were found in the godown 
et 17, Mango Lane. A sample taken from this tank<— serial 
No. 34 of Mr. Bartlett's Report— has been found to have 
contained pot still liquor made at the illioit distillery at 52, 
Osflahat fUiad. There esn, Uierefore, be no doubt whatever 
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that in thif gobown there was found on October 23, 1935. 
liquor in * respect of wbioh Granststein and Naidu had 
committed an oSenoe punishable under Sec. 46 (a), Bengal 
Excise Act. 

Now let us turn to Sec. 68 of the Act, Under Sec. 63 (1), 
whenever an offenoe has been committed which is punishable 
under this Act, the liquor in respect of which the offence has 
been committed is liable to condscation. Then we come to 
sub-Sec. (2) which provides, to mention only the relevant por^ 
tion, that any liquor lawfully "had in possession along with or 
in addition to" any liquor liable to confiscation under sub-Seo, (1) 
is likewise liable to confiscation. It follows therefore that 
any liquor lawfully "had in possession along with or in addition 
to" tank No. 37 is likewise liable to cofiscatiun. It is 
immaterial who is the person in posso-ssion: all that the sub- 
section requires is that some person should be in possession 
fit some point of time subsequent to the commission of an 
excise offence, both of the illicit liquor and also of some illicit 
liquor: when this condition is fulfilled, the illicit liquor is confis- 
cated equally with the illicit liquor. The sub-section does 
not say that the portion in possession need be guilty of any 
offence, and the proviso to the sub-section distinctly implies 
that in the case of liquor even the owner need not be guilty. 
The whole of Sec 63 is in very wide terms and it is noi difficult 
to imagine cases where it may operate harshly. But revenue 
laws arc often very harsh, because revenue offences are often 
very profitable. Possibly, in proved cases of hardship, the 
Provincial Government will mitigate the rigour of the law by 
making special rules under Sec. 80 ( 14) of the Act (relating to 
the disposal of things confiscated under the Act) or otherwise : 
these, bowevgr, are extraneous considerations which can 
hardly affect the interpretation of Sec. 63. The section has to 
be construed according to its plain language. We have al- 
ready stftted what it sa} s and what it does not say. 

To preooed now to apply the section to the facte of this 
case. We have seen that an excise offence was committ^ 
(by Granatstein and Naidu) in respwt, DfTia awa, of tank 
^ 0 . 37; therefore this tank of liquor is liable to confiscation 
under Sec. 63 (1). Again, when on October 23, 1935, this 
tank was in the possession of Davidsons, Ltd., in the godown 
at 17, Mangoe Lane, the same company was at the same time 
lafrfully in possession of the unbonded' liquor which is part 
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of tho subject-matter of the present rule, althoug^h oq oerUin 
other premises. The fact that tho latter liquor waiT oq diffe- 
rent premises from ti%nk No. 37 is immaterial; the point is 
•that it iras laMrfiiliy ”had possession’’ (by Davidsons, Ltd.) 
••in addition to" tank No 37. Thoreforo. the additional 
liquor is liable to conflsoation under Sec. 63 (3). The fact 
that Davidsons, Ltd. (as distinct from the members or em- 
ployees of the company) has not been prosecuted for or 
convicted of any offence in this C-ase is, as we have already 
stated, entirely irrelevant to the construction of s. 63 (2). 
Considerin'' the on trmous profits shown to have boon made 
in this cast) by the group of companies of which Davidsons, 
Ltd., was one, wo cannot say that tho Magistrate was wrong 
in piss'ng an order of confisoatioa under s, 64 (1) rather 
than an order of fitie. 

Wo must now notice .some of the other objections taken 
before us on behalf of the portitioners; we have already 
dealt with the point that the Magistrate did not hear intere- 
staJ parties hcf'irc passing his order. Next in im(H)rUiioo 
is the point that the Magistrate hail no territorial jurisdiction 
to pass the order; ho was a Magistrate of tho 24-Pargaaas, 
whereas, it is said, tho liquor confiscated was in various places 
in Calcutta outsid*; that District. This argument is founded 
on 8. 12, Criminal Prosedure Code, but it overlooks s. 1 (2) of 
tho same Ot>do which slates that in tho ab.sencc of any spocillo 
provision to the contrary, nothing in tho Code shall affect any 
special jurisdiction or power conferred by any other law for 
tho time being in force. It foUows therefore, that if any local 
or special Act has in any perticular matter conferred on Magis- 
trate’s special powers, these powers are not to bo limited by 
anything contained in Sec. 12 of tho Code. Therq can thus be 
no question of the unfettered competence of tlie Bengal Legis- 
lature to confer tliese special powers within tho province-, the 
only question is whether, as a matter of construction, Sec. 64 (1), 
Bengal Exise Act, does confer them. Tho sub-section 
itself contains no territorial limitation : " when, in any case 
tried by him, the Magistrate dosidos tliat anything is liable 
to confiscation under Sec. 6S. he may, etc.” So far is the 
iaoguage of the provision is conoemad, tho thing liable to 
confiscation may bo anywhere: it must, of course, bo within 
the Province of Bengal, the Act being an Act of tho Bengal 
Legislature ; but otherwise there is no limitation. To r^ 
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into thd snb-teotton a Umitation that the thin$r souf^ht to be 
ooofiscatod most be within the District for wiiioh the Masistr^te 
has been appointed under the Code will lead to the following 
difficulty : ^ke an excise case, where the offender is known 
and aome of the articles liable to oon&eoaticn are outside the 
District where the offenoe is triable. These oannot be confiscated 
by the procedure laid down in Sec. 64 (2), because that proce- 
dure is not aTailable where the offender is known ; and if we 
accede to the present argument, they oannot be confiscated 
under Sec. 64 (1) as being outside the trying Magistrate’s 
jurisdiction. There is thus a lacuna, which can hardly have 
been the intention of the framers of the Act. We therefore 
think that on the true construction of Sec. 64 (1), the Magistrate 
who tries the case has power to order confiscation of aoTthing 
in Bengal which is liable to confiscation under Sec. 63, whether 
it is within or without the District where the case is tried. 

A third point taken before us on behalf of the petitioners 
it that the liquor iu the Excise Bond and the Customs Bond 
at 17, Mangoe Lane, was in the dual possession of the BeTenue 
authorities and Davidsons, Ltd. Accordingly, it is argued, 
that liquor cannot be said to hvve been *' had in possession in 
addition to" any liquor in the sole possession of Davidsons. 
We accept this contention. Possession implies full and 
uncontrolled physical dominion and in this sense Davidsons, 
Ltd. Was not in possession of the liquor in the Excise Bond ot 
the Customs Bond. Liquor to bond, it must be remembered, 
is under double lock, one look being a Government look whose 
key is in the personal custody of the offioer-in-charge. One 
quantity of liquor cannot be said to " bad in possession 
along with or in addition to" another, unleM the posseMor of 
beth is the same. It follows that the bounded liquor is not 
liable to confiscation under Sec. 6S (2), and since there is no 
evidence that any portion of it is illicit, it is not liable to eonfis- 
oation under Sec. M (1), either. We roust, therefore, set aside 
the order of oenfiscation so far as it relates to the liquor in the 
Eioise Bond and the Onstoms Bond set out under heads D and 
E of the Annexure referred to in para, 6 of the petitioner*! 
anplmation in revision but in other respects the Bole must be 
dimarged. 

BtrUej, J.^I agree. 
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Hiti ->That tn order to mipoort « connction under Sec. PeiUl) Codii 

it muft be iHowo that caottaUfti are a cla«« ol Htt Mafetlft tabiecti* I( tHe 
word “cipitaliftf*' it tiitcentihle of acc'iuot definition at aU, that deliailtoii 
m itt be with refemncet to a world ffttani of economiat. 

It if rerf aa«f to ute the word ** capatatiit** in maktof iDeachei ; but btfora 
iur.h a foeach can be made the bttit of a nrotecuttoo under thii ttetioo, if It 
Dec<f«ary to attach some clear and deSntta meaning to tha terin. 

The facts appear from the Judgment. 

/. C. Gapt^ and 5. B. Sim^or the Petitioners. 

Sir 4 K R&f Ade^cate-Gnoertl and Ur. /. AT. Mukk^tim tha Public 
Prosecutor. ag-Pargannat— lor the Crown. % 

Bartley. T. — Ttus Rala wm iMued on the District ICegiet- 
rste of thfl 2t-P»vr!f\nn%s to show cause why the conviction of 
the pjtitionsr under Sec. 153>A, Indian Penal Oodt, should not 
he S'lt aside. Petitioner was convicted in roancot of a speech 
made by him on November 9,1937. The curge ultimately 
framed againat him Was in effect that he promoted enmity 
between employers and employees, who are two different classes 
of His Majesty's subjects. His speech, fairly construed, Is an 
attask on the capitalist The gist of it is this : 

“Thecaoitaliit it iha blood nktr, or blood tucker ; labour it iht blood rinr. 
Tb* •orld htt two creodt onlv, oapittl and labour. Labour craatat : catHiai takM 
tha han’t thara of tha product Thair relation it that ai man and lifer : tha one 
with tha adraota^e dattrofS the other. Beery perion in the world baa a right In 
tbare 40 itf good thmgt. That it the eras of lha matter, and tbars cso be no 
panes until thi« prioeipin if (otigbt for and attablitbad.” 

It is clear from this analysis that the speech cannot fairly 
he said to be an attempt to promote batr^ or enmity. The 
Unguage is not immoderate. The references to force are 
cobbed in homely vernacular idiom, the underlying idea clearly 
bmitg that you gat nothing in this world witlmt fighting for 
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it, W« »re not, therefore, prepered to hold that on the evidence 
•n attempt to promote hatr^ or enmity has been made out. 
In the next place, in order to eupport a oonviotion under 
Sec. 163- A, Penal Code, it must be shown that oapitalisU are a 
elasa of His Majesty’s subjects. If the word “oapitaliits” is 
susceptible of accurate dehnition at all, that definition must be 
with references to a world svstem of eoonomios. ^ We are in 
agreement with Beaumont, 0. J., when he said in MsNlBaN 
LlLADBXa T. Eupebob (1) that : 

“CapilalUl is sltogsiher too vague a phrase to danote a defioite and 
ascartainabte clast to at to coma within Sec tSJ'A." 

Literally, the common factor in such a case is accumulated 
wealth. Ecmomioally, the common factors are, possibly, 
wealth plus investment. Practically, it is impossible to define 
the limits of any such classification, or tfj say how any speech 
would affect any given proportion of its components. In the 
result this Rule must be made absolute. The conviction of 
the petitioner and the sentence pissed on him are sot aside. 
He will be released from jail. 

Honderson, J. — I have had the advantage of reading the 
judgment which hCs just been delivered by my learned brother, 
and lutve little to add. There is n > real difficulty in assessing 
the effect of the speech deHvere<l by the petitioner. It is an 
attack upon the capitalist system. A complaint is made that 
under that system there is bound to be an unfair distribution 
of the products of labour. The audience of the speaker were 
then told that their only hope is to unite, if they desire to 
improve their condition. This appears to me a fair and 
natural interpretation of the words Mtually used. This is 
the explanation given by the petitioner himself in his examina- 
tion under Sea 312, Criminal Procedure Code, and I believe 
him. In the circumstances, it seems to me impossible to bring 
this speech within the terms of See. 153-A, Indian Penal Code. 
It is very easy to use the word ’’capitalist” in making 
speeches but before such a speech can be made the basis of 
a prosecution under this section, it is necessary to attach some 
clear and definite meaning to the term. The difficulty in 
doing so has been clearly expressed by the learned Chief Justice 
ef Bombay, and 1 respectfully agree with what ha said. But 
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tbs difficulty does not end there ; even if wo are able to hold 
that in usin^ the word *c%pitalisi* the petitioner has 40 *oribed 
a class, he has referred to world-wide eoonomio oondttions» 
, and the class in question ooald not possibly be a class of His 
Majesty’s subjects. I aooordingly agree that this Rule must 
be made absolute. 

M. 


(s c ) ft lod. RuL (1939) Cal S74. 

Criminal Revision PeUUon No. 072 of 1928. 

Pmsot BAtTLEY AMO HEMOtSSOM, JJ. 

5th jARusry 1959. 

SEW RATAN LAL BlNANl. 

V. 

BMPBROR. 

OfftM Mid ma$riaf*—^S*a. § and 6 Satda Att (XI »f /*. C»d$ 

{XLV) Stc. til— fain (tmfUint. 

Htid—Thtl thit fiodinK ti not tu6&icient to fopport the conviction uoder 
Sec. «i I. Tb« eteoieau o( that offence ffntly that a (atie ebarse iliould be biought, 
secondly (hat the person bringing it thould know that there was no Juit or lawful 
ground for soch proceeding or charge, and thirdly, that it thould be brought to 
cause injury to the persons against whom it was made. T be only (todiog 
recorded in present case is that a false complaiot was brought. 

The facta appet from the Judgmeot. 

Mr. L, M. San Aye/— for the Petitioner. 

Mr. A. C. R»f Cktmdhttf ’‘lot the Crowo. 

Bartley. J. — This Rule was issued upon the Chief Presi- 
dency Magistrate to show cause why the conrictioffi of the peti- 
tioner under Sec. 211, Penal Code, and the lanteoco of imprison-, 
meat and the bne passed upon him should not be sot aside. 
The petitioner filed a ooropUint before the AdditieoAl Chief 
Presideocy Magistrate under Secs 5. sod 6. Sarda Act, Act XI 
of 1929 against two persons who, as he alleged, were responsible 
for bringing about a child marriage within the meaning of that 
Act. This complaint was ena Hired into in the manner directed 
by See. 10 of the Act, and was dismissed, the Magistrate 
declaring that it was a false complaint. Shortly afterwards the 
learned ICagistrate direotoi a complaint to be lodgoi upd*; r 
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Seo. 211i Penal Oode, againtt the present petitioner. Nov the 
only epe^o finding arrired at hy tiie learned Presidency M'^sria- 
trate, who tried the present c^iS'), is that the petitioner 
brought a false complaint under Secs. 5 and 0 of the Aet i Act 
XI 1929) before tne Additional Chief Presidency Magistrate. 
On that finding the petitioner has been convicted under 
Sec. 211, Penal Code, and sentenced as mentioned above. 

It is perfectly clear that this Aiding is not sufficient to 
support the conviction under Sec. 211. The elements of that 
offence are firstly that a false charge should be brought, 
■«wondIy that the person bringing in should know that there 
was no just or lawful ground fur such proceeding or charge, 
and thirdly, that it should bo brought to cause injury to the 
persons against whom it was made. The only finding reoorde<l 
in present ease is that a false complaint was brought. More- 
over, in view of the nature of the offence originally alleged by 
the petitioner to have been committed, it was essential that 
trying Magistrate should find definitely that either or both of 
the contracting parties to the marriage, wliioh admittedly took 
place were infants within the meaning of the Sarda Act, that 
IS to shy, that the bridegroom was under the age of 18 er 
that the bride was under the age of 14. Although it would 
appear from the judgment that the learned Magistrate was of 
opinion that the bridegroom was 18 years and 6 months old and 
tnat the bride was 14 years old, there is no finding to that 
effect. Farther, although the ages of the contracting parties to 
the marriage were, even according to the prosecution jut^t 
above the limits prescribed by the Act, there is no discussion, 
as to whether in the particular circumstances the petitioner 
could have had any just or lawful ground for believing that an 
offence under the Act was actually committed. On the other 
hand, it seems perfectly clear from the evidence that a peuca 
lAOlB case of attempted extortion has beeE established againat 
the petitioner. 

In the result this Bale must be made absolute, the oonvio- 
iion of the pstiiiener under Sec. 211, Penal Oode, and the 
sentence pas^ upon him must be set aside and we direst that 
proceedings on, a nhai^ of attempted extortion be taken 
against him before some other Magistrate. The peUtikMier 
must snrrender before the Chief Pie^eaoy Magistrate. 

Headerioii, J.~l ngree. 

■ M, 



ft c ) t. L R (losi) t OL i6S i A. I. R (i9}t) Ct< $ 7 $ i 4* C W. N. 41$ { 
i8t 1 . C 46a i (*939) i'xL KaK Cal- 69. 

CItU Raviltoas Hm. ie7>. 187S iTOt of 18S7. 

Ptaaest f-'S. K- (teats and Nasim Au, JJ. » 
tSdi Jaautiy. 193S. 

SAILABALA DAS ]AYA 

9. 

Ni rVANANDA SARKAR. 

Bntai At/ •/ iQjg Sk. } 4 —Jtf 9 Att /rtni m /A# C$»H^ 

JwniiiUi/m U dtdit mknkt» tki 4 /^* M mV. 

atU—TYM. ood«f Sec. 54 o( tSe BaoRal Atikultural Aci, the Ciail Court 
|ia< cot iuradictioa to decide wbethei the debtor ia a debtor wiibio the Act 
but it tbit cate do tale bat takeo place aod the debt ttill eaittt. to that there 
It. in fact, a ptoceediog witb regard to tbe debt wbtcb bat been included ia 
the appiieatioo uodet Sec. 8 or io the rtatetnaot uader tub-Sec. (1) of Sec. rj. 

Tbe (acta appear from tbe Judgment. 

Mr. K. K- Afer/re— for tbe Petitioner. 

Mr. 5 C. ImUh (io No. 167a), Dr. R. B. Pal and Mr. /. N. Art (No. i 
io No. 1673). Meaara. /. C LaMri (No. a in Na t673) aod R. M. CkamiAmef 
(io No. 1 7ot)— (or tbe Oppotite Partj. 

8. K. Gliose. J.— Civil Revitioa Csso No. 1708 in 1937 
sriaes out of a money auit. The other two civil revision 
arise out of two execution oases. In all these oases notices 
wore received by the Court for sta^ of proceodings under See. 34, 
Bengal Agricultural Debtors Act, 1985. Tbe Court thoroupoa 
oalM upon the party concerned to prove that he was an agri- 
cultural debtor within the moautng of the Bengal Agricultural 
Debtors Act. In the money suit the defendant was absent. In 
the otbertwo oases the sppltoant petitioned questioning the 
jurisdiction of the Civil Court to make au inquiry of 
nature. In each case the Court decided that it had jurisdiotioa 
sod held that tbe part^ oonoamod was not an agriculturist so 
as to attract the opieration of the Bengal Agricultural Debtors 
Act. In that view it declined to stay the proofings. The 
money suit was decreed ikpabtb. Aminat these orders these 
three Buies have been obtained. 

The question which is common to all the three Buies is 
whether tbe Civil Court has jurisdiotioa to dedde the questiim 
whe^er the debtor is a debtor within tbe meaning of tbe Bengal 
Agricultural Debtors Act. A question of a simuar nature wm 
discussed by this Bench onlv recently in Civil Bevision Gate 
No. 1539 of 1987 since reported in fiAins Obutpaa v. OHANoaA 


13 
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Nath (1)- The present three oases are sotu^ht to be distin- 
guished on this ground that the Settlement Board has not yet 
oome to any decision on the point and it is contended that 
when a Court reoeiTes notice for stay under Seo. 34, it is within 
its oompetenoe to decide whether the debt with regard to which 
the suit or proceeding is pending is such as to attrai^ the opera- 
tion of the Act and thereby give jurisdiction to the Settlement 
Board. The lower Court held that the Civil Court had jurisdiction 
relying on a remark of Edgley, J. in Neishinoha Chakdba v. 
Kbdar NATH (2). That was a case in which the notice had been 
received by the Court after the property of the judgment- 
debtor had been sold. So that the Court was in a position to 
say that the proceeding then pending before it was not a pro- 
ceeding in respect of the debt which had been satisfied, but 
that it was a proceeding in respect of the confirmation of the 
sale. In that view it was held that the Court bad no jurisdic- 
tion to stay the proceeding on receipt of a notice under Sec. 34 
of the Act. The present cm 0 , however, is different, because 
no sale has taken pUoe and the debt still exists, so that there 
is, in fact, a preceding with regard to the debt which has been 
included in the application under Sec 8 or in the statement 
under sub-Seo. (1) of Seo. 18, as the case may be. 

It is contended that tlio Civil Court still hag got jurisdic- 
ion to decide the question whether the debtor is a debtor 
within the Act or not and that it may refuse to stay the pro- 
ceeding upon the view that the notice is .invalid. Such <X)a- 
tention would seem to confiit with the second part of Seo. 34 
which provides that if the Board includes any part of suoii 
debt in the award under Sec. 25 or if the Board decides that 
the debt does not exist, the suit or proceeding shall abate so 
far as relate to such debt. The result therefore would be 
hnotnaloas, if the Court wore to proceed with the suit or pro- 
ceeding in spite of the notice. The other sections of the Act 
would confirm the view that if the Settlement Board, as also 
the Civil Court, were to proceed simultaneously, the result 
would be anomalous and in fact the decree of the Civil 
Court Would oome to nothing. Section 35 bars execution of 
decrees until the application before the Boud has been disposed 

(i) 093 ^) 1 - ^ ^ 'SS • 4* C. W. M. 411 ; II R. C. 846 i A. I. R. 

igiS Csl. ^ ; 181 1. C 119. 

^1938) li t*. H* CaI. 345 > ^ 77 > 44 O. I,. J. 433 i A. I. R* 

<1937 Gd. 9*3 t <74 L C 330 : 4> C W, N. 1309. 
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of. Soo. 30 prorides th&t a daorae of Civil a Ooiut SMiod 
in regard to a debt after the date of the application under Sec. 8 
shall be treated as nullity under certain oon Utions. Section 
SO expressly provides that if ally question arises in ooneotion 
with the proooedins^s before the Board whether the person is a 
debtor or not, the Board shall decide the matter. Section 40 
prescribes the apoeUate authority whoso decision shall bo final 
under sub-Seo. (0). Sec. 42 alto giros power to the Board 
to make a reference to the nppalkto officer. Section 52 tavea 
limiUtion for the time during which the proceedings are pond- 
ing before the Boanl. 

These and other provisions winch need not be examined 
hero show quite olaarly that the Act has set up a special tribu- 
nal for the determination of the question whether the person 
U a debtor or not and that determination is final. It would 
be inconsistent with the provisions of the Act to hold that the 
Civil Court is to go into and decide the same question . It 
seems to me. therefore, that the lower Court exercised its 
jurisdiction illegally in deciding that the debt was not one 
under the Act and that therefore the proceedings before the 
Court should not be stayed. In so far as Revision Case 
No. 170S is concerned, it appears that the expxetb decree has 
already been made. Apparently this decree was passed in 
contravention of the provisions of Sec. 34 of the Act awl 
Sec. 36 of the Act itself provides that such a decree shall bo a 
uuliity under the conditions prescribed in that section. But 
as far as this Rule Is oonoerned, it will not be within the 
province of this Court to set aside that decree. All that can 
be done is to direct that further proceedings in the execution of 
that docr-o shall be stayed. To that extent the Rule will be 
made absolute in C. R No. 1708. In the Othoi'two oases, the 
orders of the lower Court will be reversed and the Rules will 
be made ahsolate. There will be no order as to costs to these 
Rules. 

NMiin 411, J— I *gMo- 

M. 



ifL€.) tt Ind Rdt- Ctl- 4j. 

AppMlllo.ia40f 1986. 

PrMMt :-4. K. Gboss amo Pattbbson, Jf 
. $tli )utf, 1938- 

SATISH CHANDRA ROY CHOVYOHORY «b 4 •ootb«f. 

9. 

RAMPAOA CHATTAPADHYA. 

lAtmirng 0MHi9iUn ami nmUtamn 
niaMmmu ttnmk amthtiOU Ait—th txprttt mdtmamkigmnt u Oaf tut 
$amtaimmt ait^ttiam ai to Camtroit Act, Sac. is—Umitatiam 

Act Sac. tg, ami Aat. 64. 

Wbera • docaoMot, dnvo up bf an offieat of tba piaiotiff from the account 
booki of tbb dofeodtnt, cootaioa it«m« ahowtiig tealiaatiooi yearlf made by the 
dafeodaot a« credit agatott reoittaaoet faarty made at debit and tben there it 
a bahHice struck showing the aainuat oo the debit tide and baltoce tbit there 
>1 ao entry ** I admit and accept at coriect* ^oad by tbe defeodaot, but 
coDtamiiig 00 ackoowladpBsat to pay 

Baid—Thmt tbit it not a case of an account stataA Tbe essence of ao 
account stated it tbe fact that there are crott>itemi of account and that tbe 
partiM aratually agree the several amounts of each and by treating tbe items 
00 tbe other tide pro taoto, go 00 to agree that tbe bataoce only payable. 

Appeal agaiotl tbe decree of tbe Sub' Judge Rajtbabi. 

Tbe facts appear from tbe Judgmeot . 

Messrs. JT. K. Maitaa and A. C. May— 4 m the Appellanit. 

Messrs. /. M. Chtmikmay and R. N. Chmi kmay—tm tbe retpoodeot. 

JadgnOllt. — The is a sacond appeal by the plaintiffs in 
a suit for mosey due upon a sisab. Tbe plaintiff's case is 
that the defendant worked under him as a Tahisldar during 
the period 1836 to 1384 B. 8. For the realisations of that 
period, the defendant signed a document admitting liability 
to the eztentd^f Bs. 1,291 odd. The plaintiffs bas^ their 
daim upon this document. The defendant pleaded that be 
signed the document under undue influeuce aud eoeroiou. The 
Courts below hare agreed in negativing this defcmce. 
defendant also plead^ limitation. The Courts below hare 
agreed in accepting this defence and so dismissing this suit. 
Hence this second ap])eal. The aforesaid document Ex. 1 
oontaiuB items showing relisations yearly made by the 
defendant from 1826 to 1^ B. S. as oredit againt remittances 
yearly made as debit. Th«i there is a balance struck showing 
the amount as Bs. 1,398-1*S| g. on the debiteide. According 
tt the eridenoe shown to us this emoont wm dnwn up by an 
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ofifiicor of the plaiatiffe from the aooount books of tbe d«f end- 
ant. Below thie there is an entry “I admit and aooept aa 
correct” which is sigaetl by the defendant, Ramptida Chatterjoe, 
and dated CHAITRA 31, 1338 B. S. oorresponding to April 18, 
1032. The present suit was filed* on April 17, 1935. The 
first point taken by the plaintiff appellants is that the aforesaid 
account is an account stated and therefore the suit is gover- 
ned by 8eo. 04, Limitation Act, Now even if this plea is 
correct, the suit would appear to have been filwl more than 
tliree years after the date On the account. The le.srnod Advo- 
cate for the appellants at first contended that limitation must 
run form the date of the demand and refusal, hut this is not 
borne out by the language of Art. fi-l, Limitation Act. Ho 
next contended lliat April 13 to 16, 1935, wore holidaj's. This 
matter was not raised in the Courts below. Ut)wever tlm 
learned Advocate for tbe respondent has pointed out that Tues- 
day, April 16, 1935, was not a holiday and tliurefure the argu- 
ment for the plaintiffs fails. Further it is pointed out by the 
learned District Judge that the accounting itself cannot bo 
held to be valid in view of the fttcl that ail the items in Ex. 1 
were time-barred at the date of the account. 

Turning to the question as to wliethor the document Ex. I 
represents an account stated, the learned Advocate for the 
app -Hants has relied strongly on the cases in K R. iSigUKlJiA v. 
G n. C. Noronha (1) and Firm Bisuu.s Cuand v, Girouari 
Lal (2). In the former ease it Was pointed out that there 
were two forms of account stated, one of whicli is an account 
which contains entries on both sides, and the parties have 
agreed that the items on the one side should bo set iigatnst tho 
items on tho other side and the balanos only should be paid. 
It is under this description tliat the ducuinent^Ex. 1 is sought 
to bo brought and the contention is that tho f .ots ara very 
nearly similar to those which are found in Firm Bisuun Chahd 
V. Girdhari Lal (2). But the similarity is really little. In 
tbe reported case the account was drawn up by tho creditors in 

(i) {1934) M. W. N. 70i (P. c.) ; 59 c. U J, 494 ; 67 M. L. J. 103 ; 

7 R. P. C. 30 ; «« O. w. N. 997 ; 40 L, W It ; 36 1*. L. K. 57 . 

A. 1 . K, 1934 P. C 144 ; 131 I. C 90 ; 38 C. W. N. 813. 

(*) '»934) A. L. J. 6»3 (P. C.) ; (i934) M. W , S. 786 , 59 C. L. J. 535 . 

67 M. L. J. no ; 36 Bom. L. R. 743 ; ii O. VV. N. 1003 ; 40 L. W. 

71,6 R. P. C i66 ; 61 1 . A. 473 , 36 A. 576 ; A. I. R 1934 P. C. 

147 J ® 59 4 * C. 6 J 33 0 . W. H. 9^^ ■ 
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their otrn account book and below the entry there was a writing 
by the debtor oontaining a statement that the sum as found 
was doe after adjustment of account. It was pointed out in 
Uiat case that the essence of an account stated is the fact that 
there are cross-items of account and that the parties mutunliy 
agree the several amounts of each and by treating the items so 
agreetl on the one side as discharging the items on the other side 
PRO TANTO, go on to agree that the balance only is payable. 
This does noi appear to have been the ease in the present suit. 
The judgment of the trial Court shows that the plaintififs made 
an attempt to show that in fact the pay of the defendant after 
1334 B, 8. and dues from him after that year were taken into 
consideration and both agreed to give up these claims, but that 
this is contriAdicted by the plaint itself. Ex. 1 contains 
nothing more really than a statement of account with an 
acknowledgment by the defendant; but there is neither agree- 
ment nor adjustment. It seems to us therefore that the 
Courts below were right in holding that this is not a case of 
account stated. 

It is ne.xt contended that it is at least an acknowledg- 
ment under Sec. 19 , Limitation Act. On this point the 
Courts below have pointed out that that section does 
not apply because the items of account were timebarred. 
In reply to this it is coutendod that the agency of thp 
defendant was not really terminated in 1334 B. 8. but 
that it continued to 1339 B. 8. when the defendant was 
actually discharged. But the finding of fact is that after 
1834 B. 8. the defendant was not employed as Tahsiidar 
hut be was employed as a clerk in the Cash Department 
in which capaioity it cannot be said that be was an 
agent under the plaintiffs. On this finding it must be 
said that Sec. 19 . Limitation Act, does not help the plain- 
tiffs. Next it is stated that at least there is a promise 
to pay under Sec. 25 ( 3 ), Oontraot Aot, But, it has been 
hald that such a promise must be an express promise 
which is absent in the present case : Sashikanta Acha&jta 
V. SOMACiitA Munshi ( 1 ) and Sattakbl Durr v. Earesu 
Chunder (2). This point also does not help the plaintiffs. 

(») 57 C. 3C4 ; lat 1 . C. 44* ; lad. Rul. (1930) CiL 144 ; 33 C. W. N. 

96$ ; A. 1 . R. 1919 Cat 444. 

(») 6 K. C. *70, 37 C. W. N. 316 ; A, I. R. 1933 Csl. 658 ; 146 1 . C 

*34 ; 60 C. 714- 
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The iMt ooatttQtiott for tb 9 eppellante ia that no UmikHiom 
can run against plaintiff No. 1 who it dMeribed at a tmutio 
reiprotented by hit wife. If there is anything in this argomenti 
it u strange that it was not raised in either of the Courts below. 
There is nothing in the plaint to show as to when plaintiff No. 1 
was declared to be a lunatic or that he was a lunatio at ^e 
time when the oause of action arose. The learned Adrocate for 
the appellanU has stated facts which are not in eridenoo or On 
the record, &nA in order to enable the pities to go into those 
facts, it will bo neoeseary te have the plaint amended. There is 
no reason why these facts should not have been pleaded at the 
trial. They were not even suggested either in the trial Court 
or in the lower Appellate Court. . In those oiroumstancos wo 
are not prepared to aocedo to the appeal being remanded in 
order to unable the parties to have the dbttter investigated. 
The result is that the appeal fails on all the points and is 
dismissod. The parties will near their own costs in this Court. 

B. K. c. 


(s c ) i8» I, C. s 67 : 69 C. L I 9 S ; A. I. R (1939) Ctl j<S8. 

Civil Appeal Mo. 176 of 1987. 

Prcicnt Seh, J. 

7th November, 1938. 

KIR riBASH MODAK tod oiberi 
9. 

RAKHAL MAJHI »nd othetf. 

fi. T Act VJll i^S A Unirh^t ta hi impUadid 

iw «f ##•!/ luit-^ff urns of tk( p x»Ht% apptifinf^ a havi itUait In tk$ ant l<mi 
diuliim iniirett, thi ath*rt if can hHnf thi tuit ahnt, ^ 

nme n( the pir iet top^Arm^ *s u^uffuctutnr mOf'gtgee on lh« f«e« 
of brought t rent »uii tgainil of the morigiged lend without impleceting 
othetf, who, however, depo*«d in ftvour of the pUmtifTf dteUring thit they 
were of the pUtnttfft. The triii Court dtiiiiifftd tht iuit« 

on tecond •ptH'tl 

fdiid^Thtt i'l thiv fti»e of evidence the pliin»i(f« ere the only tendtordi ml 
the provitionf ol Sf^c 148 A (1) hive not vioUied. 

Appeel agtinst the decree of the Sub juige of Birkare. 

The fictf eppear frooi the Jvidgmeot. 

C, MnkUfi^i Mrt 4 Mukiipida Ck^itifjit^ht the Appellanti. 

Mr, Pnruikattsm Chatter fit '^tot the Kcspoadcoif, 
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KMKumft Umkx mrnvuut, lUjai- 

ai^mnA, Muw *«* o* • jwil f«ifMt. 
1119 4^9d«^tt 9i» Uw apiM&uiU. Tho ptyni lw d«toVBVA«„ 
9i|llf^e> OwUto p«ri(»ui ttid IW» w4( WMNi«l. 
tli9 ^«is4^t9 pit foftttnf tlwl «a9i 
t^i^: mortgaigo^ The delesk^aAta mttpd wio^:d*lf!MP%^% 
ppip. ojj Umk»« dpfpttooft noed iMa odwdisiod- ai 
T %i 49 {eii 4 «!Pti f^ifd chat iha «iut WM hftd lor wiwt 9 §: 
Pi^iop,. loicfiAW}U Ml BOOKS o| th0 oth«r twUfuotP^Z 
gi^^pfla had not bppa mado ^rtUa to thp «uih Vhpj 009itP04<|4 
l%Q4k>rdA not having Wa«niada parties, thi^ ag^ 
WAS ap It opt comply with the piroyisioiKi. <d Spo, 148r^ 
(IX leoan<7 Act. At tha time pi hpariog thpot^ 

es^i^aotoary ocortgageea wltoao names arp Amoiya llaitil,,, 
Tl^m Pada Idajhi and KsU Pads Majhi apppat;ad aa witseMPS^ 
and dis^impd ^ interest in the mortgage. They stated 
they were ^icail/Daas of tUa plaintiil and that they bad no in- 
terest in t^ rent payable to. the plnintiff^ T^m taial Courts 
despite this admission by these persons, held that the spit. w,as 
bad and dismissed it. An appeal was taken to the District 
Judge. The Subordinate Jud^a who heard the appeal has held 
that the plaintiffs are entitled to a decree. HU judgment is by 
no means clear but in my opuiion the oonolusioo at which he 
has arrived is correct. The persons, who, according to tiie 
defendants, should have buen made parties to the suit have 
appeared and disclaimed all iuterest. The plaintiffs state that 
the^ alone wore the mortgagees and that tliey alone were 
entitlod to the rent. Amulya Majbi, Rampada Majhi and Kali 
pada Majhi support the plaintiffs. In this state of the evidenoe, 
the trial Court should have come to the hading that thg plain- 
tiffs are the only landlords, that the other p<{rsOns appearing as 
mbitgagees on ^the did wore in fact not mortgagees and that 
therwore they were not necessary parties to the suit. In these 
oiroumstanoes, 1 am of opinion that the provisions of 
Sec. 148-A (1), Bengal Tenancy Act. have not been viuLited. 
The suit has been properly oonstitate.1 as all the landlords are 
partUs. That being so, the decree <-f the lower Appellate Court 
must be uphold and this appeal must be dismissed with costa. 



(s e) lad. Kill. CiL t. 

CHoikMi l^slm No W9 of iNti. 

I * » iiw n AMO RnrosaaoM J}. 

tt* D aM Mb a r . 19 ^. 

SATYENDRA NATH MAiTUMnAR tod aoMbw. 

*. • 
NMPBROR. 

i. P. Coi* (XIP ti U6o\ Su. ta4-A~-JLuiMd JUt^fiaum tmtwH 
f At "»C»a »irtf <w. 

J?«M— 'That lanaaatioaa of elkotactar oubllabad at tbap Man, io tAa foiia 
of aam itata. eaa (aiflf ba coattroad at ealeolatad to tacit# ditaNaetiaa tc^ 
aratdt tiit Ootamioaoi atiablichad by la«. FloaUf , if ibt laaguafa aaad aouki 
b«ar aof tuch coottroctioa. hi vtav of lb# iiaoMdiata pubiieaitoo of tba 
CotetaoMMit ooiaiaiiniqua. a taataaea of Aim would ba ao^ilf laSoiaall 
paaitboMat for aar oStnea which aight htva baaa cooiafetad. 

Tba factt appaat froia tba Judfoiam. 

Heitrt. H. K. Batu, S C. T^htJkdt*', P. K. (tmf, S. K. NttiU A 5. 
Bkaduti and Af. /f. Oiii~iot tha Patiiionara 

Mr. D. N. NAtfAKAiftya— 4or the Crown. 


BarUey* J — Tho Eale wm iaauad oa tjbte Cliiff 
Prasideaoj ICagUtrato to ahow oauao why the eonTteiioaA of 
potitioaors who are the eiitor and printer and pabliaher of a 
▼aroaoular newapapar AtiaMoa Bazaa Patuka abould not faM 
aet asida The patitioaera have been oonvioted under 
See. 12lrA., Indian Penal Code, in eonneetion with a matter 
which appeared io print in the itsue of the ANAifna Baxiob 
Patkska* dated March 2, 1938. The matter in qaeation wae 
headed '‘Oondition of Political prisonera in MidnaTOre Jail. 
Petition for Interview with Hr. Subhas Bose". It own by 
aaying that on February 7 last the political priaonera in Midna- 

S ire Jail had aent remindera to Mahatma Qandhi and to the 
ovemment of Bengal regarding their demand for release. Kd 
reply had been raoeived to this. It went on to any that it ia 
reported that the condition of the political prisonera in Midna- 
nore Jail ia quite alarming. A jamadab thefe, aooompanied 
by a partv of sepoys, threatened them that i<atiii would bo 
used on them and warned them saying, what bad happoned at 
Daooe would be repeated here also. 

*'A tOBMin baa ipaaad to tba aCaet Uuu a ImM ehaiga waa laade Ihata 00 
tba latii ot i]th. 

It ia rapoctad tleU tha political priiooan io tba bfidoapora Jail btaa to 
raaaio c oe fla ad tba wbote daf witbia a amaU, dark tpaca, Baatdaa tbat tbara 
aia mluaatoMot aod tbiaat of taHi cbarga HAriog iatoiiaad tba Jail 
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SapsfiDttadeot about Ibe taieat of UtlU cbarga, the political priaoaen enquirad 
wether the iMlicy of tbe preteot GieeroaMot wu t^eMim. But oo reply 
wu receired". 

A Press Communique was issued denying tbe suggestion 
or allegations made in this oomposition. This Press 
Communique was published in full in the issue of the AHiifrOA. 
BASsaB Patrika on March 9 following. The question for our 
decision is whether in view of the provisions ^ Sec. 124-A, 
Indian Fonal Code, the publication mentioned above brought 
or attempted to bring into hatred or contempt, or excited or 
attemptea to excite disaffection towards the Government 
established by Uw in British India. Prima facie, the matter 
complained of is pub'ication of a false infromation and that 
falsity was admitted by the subsequent publication of the 
Government Communique, In order to support the conviction 
for sedition, the learned Deputy Legal Remembrancer has 
referred t<> the first sentence in the article which states . , . 
•that reminders had been sent to the Government of Bengal.’ He 
argues that the object of this opening was to idea of Govern- 
ment in the minds of the possible readers of the document, with 
the allegations of threat to and ill-treatment of political 
prisoners in the Midnaporo Jail. It seems to us to be some- 
what far-fetched to assign any such interpretation to the 
language used in the article. The specific allegations made 
are not against the Government at all. They are against a 
•JAMADAR and against the persons whoever they may be, 
responsible for the accommodation assigned to the political 

E risoners in the Midnaporo Jail. It seems to us difficult to 
old that iosinuatious of this character published as they were, 
in the form of news item, can fairly be construed as caloulsted 
to excite disaffection towards the Government established by 
law. Finally, ^if the language used could boar any such 
con^ruotion, in view of the immediate publioation of the 
Government Comroimiqus, a sentence of fine would, in our 
opinion, have been an amply sufficient punishment for any 
offinice which might have b^n oommittM. 

In the result, this Rule must be made absolute. Tbe 
convictions of the petitioners and sentences passed on them 
are set aside. They will be discharged form their bail. 
Henderson, J.— -I agree. 

B. p. c. 
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Crlnilnal Rtrltioii No. 1293 of 1983* 

Fretent :'-BooLtY, J, 

•tad Docember, 1938. 

SnfmiUi INDUBALA DEVI 

». 

SATCHID PROSAD. 

Maimi^nama^Cr A C<»i# Stc 

CW#/ Pniidsn^y Mitps/nie /n-tiiiVAVa /<> 4 <# 4 V sN/i. 

/f#U— Thtt the iotemioQ of the UegiiUtin in uiing the frord«, ‘Vhere he 
retidei or it, or where he Urt reiiie i with hie wtf«*' io «ab*Sec. 8 of Sec, 488 oI 
the code wt* to natk* \t ir etr? tr no^eihle for io *(t?rieee<i1 perioti to ohuio 
1 mtititeninco under the oroviiiane of thir lecvion end thit expreietOQ 
» ilicientW wiie to co-^f^r j tic'ioo uonn the Chief Preiidency Migiitrete 
in t cete in which the ooposite petty wioti for gein within the |uriidiction of 
h\% Court, even though he may not hive t petminent residence within lucb 
jutiidiction. 

The ficti ir>peif from the Judgment. 

Nfr. A N V«l4rWi—^or the Petitioner. 

Meisrt 5 N the Ooootile Party. 

Judgm‘»nt — In this Ciflo tho p«»titionflr fil'Hl An applio” 
fttinn for raaintenanoo under Src. 488 , OriminRl Procedure 
Code, in tho Court of the Chief Presidency Masjistrato, 
C dcuttft. Her case was that her husinnd was employed 
under tho Bonsfal Homo Industrial Association at No 42 . 
Chowringhee Road, C»lcutta, on a salary of Rs. 100 per 
m»nsom, and that he had neglectol t) inxirtfaiti hor. 8ho 
maintaine I that his present total iuorai ain> iutjd to about 
Rs. 300 per mensem. 

Tho learn vl Chief Presidenev \fagistrate rojeeted the 
petitioner’s application on the ground tli at h » h id no jurisdic- 
tion to entertain it, In his ord 'r ho s'^oitol ^vith riforenoo 
to the construction of Sec. 4 dd (8i, '’Irim'nal Procoduro 
Code ; 

•‘In my opinion, *if* refert only to cttei wher* th^i opooiite oirty miy 
hiva no perminent residence, but only a temoirtff r'S* *c»^. I( he hti 
a pennaoent residence, the Court within whic'i t u' situated »• 
the proper forum*'* 

Admittedly, iu this case, tho oppasite o .rty has a 

permanent resideaca within the juris li^tio i < t ie Police 
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ICagistrato of AUpore. 1%e onlf potal for ooosidontion, 
therefore, ie whether or not the Uaga^e whteh Imm 
hem need in sub'See. 8 of Seo. 48§, Ortminal Proeedare 
Oodfl^ ie suffieiontly wide to o infer upon the Ohief 
Presidency Magistrate jurisdiotion to deal with an applies* 
tion of this sort, in t'hiw of the fact that the OD|^ite 
party is emploi^ed under the Bengal Home Industrial 
Aswiation wtthm the jurisdiction of the Ohief Preeideooy 
Magistrate. In my view, the intention of the Legialathre 
in using the words, ‘‘where he resides or is, or where he 
last resided with his wife, in sub-Seo. 8 of Sec. 4*88 
of the Oode was to make it as easy as possible for an 
sggrieTed person to obtain a maintenance under the 
prorisions of this sootion. Obviously, it was intended in 
the first place to confer jurisdiction upon the proper autho- 
rities within the District in which the premaaent resid- 
moe or home of the opposite party happened to be 
■ituated. But, in my view, by using the words “or it” the 
farther intention appears to have been that proceedings 
might also be taken against opposite parties, who had no 
permanent residence within the jurisdiction of the Magistrate 
oonoarned, but who might be easily found there. This 
expression is certainly, in my opinion, suffloieotly wjde 
to confer jurisdiotion upon the Chief Presidency Magistratb 
in a case in which the opposite party works for gain within 
the jurisdiotion of bis Court, even though ^ he may not 
liaTe a permanent residence within such jurisdiotion. 

In this view of the case the order of the learned 
Chief Presidepfgr Magistate, dated October 21, 1010, is 
set aside, and he is oireoted to deal with the petitioner's 
spplit^tion apsording to law. The Buie is made absolute 
in thcM tiengu. 



firlialnti BavIsloaNo 807 of 193i. 

ProBtnt Bartcev and (Iendeeson JJ, 

6th D«c#fnher» i9jf3. 

BHAGABAT CHANDRA MANDAL 

E. 

EMPEROR. 

/ P Ciii { ,4 -f jf IPr^nx inhrm id&n 

•— /VA<Sf rtp^pl ilUgaL 

Hiii —Thtt the peiisinffi’ challenginji the Pahce r«p')rt xni roueuttn^c 
the chitE'^s mide before the Police it cletrly a complaint, and the Mtgtttrato 
•hould htvs dealt with it aider the provtuons ol Sec. 20 %, Cr. P. Code. 

Under Sec. t8i I P Code cinnot prv>ceed* 1 with xxauW the petiliooeri* 
complaint hat been dealt with in accordance with law. 

The Cacti appear from the Judgment. 

Mr. A. K. Basu — for the Petitioner. 

Bartley, j. — This rulo was issiioil on tho Di^itricf. 
Magistrate of 2l-Parganas to sliow cau'ii! why tho order of 
tho Magistrate dirocting ttn; prosecution of the puitioier 
uu l'irS jc. 1B2, Indian Penal Colo «hu iM not ho sot asi le. 
T ie matorial f »cts are that tho pof.ititiaor lolgod an iui'ir- 
m ition at a Pelted Station oliargiog (! rt lin por'>os witli 
orF Micas undor tho Indian Penal Code. T ie P tlic ) suh nit- 
t ; i a final report in which thev ask ; 1 i hit t!i o paiti iior 

klioul 1 bo prosociita l nndor Sec. ISJ. T i i jioi itiomir w is 

thereupon oilled upon to show caust woy ho shonM not 
he so prosecute 1. In showing cans > he said in otFoet that 
the Police report was false. He also as\)l tliat a ju ii da! 

erujniry sh luld bo held into tho case and tliafc tlio P ilice 
ho directed to submit a charge sheet. O i this applicaiion 
tho Magistrate direeled his iirosecutiou, 'Jhe priced nro 
ad ipted w IS clearly wrong. The p jtitiuo'.'r’s ch illengiiig 
the Police report an I rcit'orating t!ie oh.arg -s ni id s licforo 

tho Police Was clearly a c unplahit, an I the .Magistatn 
should have dealt witii it uud or t!ie pr ivisions of Bee. 20:i, 
Criminal Procetluro Code. No such action W'as taken, and 
this procedure was clearly illegal. The case uiivl or S oc. 1S2, 
Indian Penal Cole cannot bo proceeded with until the 
petitioner’s complaint has been dealt with in lecjidanco 
with law. This Rule is accordingly made ahsilnf ;. Tluj 
order made by the learned Migistrate is sot aulj mi iu 
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is (Urocted to doal with the petitioaer’s oampliiat d<»ted April 
21, 1938 in aocordancw with law. 

Henderson, J.— I agree. 

H. 


(s. c ) L L R. (1939) I Cal. sat ; A. I. R. 1939 Cal. 340 ; i8j I. C, 253. 

la lod. Rul. CaL 39. 

Criminal Revision Petition No. 7S9 of 1 988. 

Present -Bartley and Henderson ]J. 

^ 9th December. 1938. 

KANGALl MOLLA 

V. 

EMPEROR. 

Cr P, Ode M :/ F of Stc iaoj— Naziri p tition agaimi Folia 

fiporl^l, P. Code {Aci XLV of i 85 j)^Convktion , 

/ftf/i— That peliiian, loose y called a natosi pet^ion has been actually 
dismissed by the Maa'iitrate uader Sec. 103, Cr. P. Code and it is therefore 
finished and done with, and there is iMihing further to preYeoi the trial 
proceeding. 

The fact! appear from the Judgment. 

Mr, A C. Roy for Mr. 5 C. Lahiri — for the Petitioner. 

Mr. D, JV, BhattJckafya — for the Crown. 

Hdndsrsoni J— This is a nilo calling upon the District 
Alagistrato, Rijshahi, to sliow c.v>i>o \v!iy the coavictioa 
of the petitioner and the N-ntriic - on him under 

Sec. 182, Indian Penal Code, ■.hou.it! nut be set aside on 
grounds Nos. 1 and 2 attached to the p -tiiion. Those two 
grounds are really tautological ami tl»e complaint made 
by the petitioner is that he ought not to have been 
put on his trial while the narazi petitions filed by him 
wera undisposed of. We have already, in dealing with 
Miotber case this morning, said that there are authorties 
for that proposition. It would certainly be unreasonable 
to convict a petitioner for giving false information, when 
there is still a po«ibility that his own case might be 
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found to be trua. Wj h?AV<j boon throagb tho it^cori aai 
xrd have faund t'lat tbo pjtition, loosely oallod a HAR.vzt 
petition, wr.vs actu*lly distnisaoJ by the Magistrate uui«r 
SoC. 203, Crirn nal Prooofluro Gotlo. It wis thorofor® 

fitiislied and dona with, and th«ra was nothing fiirthor to 
pro'out tbo trial proceodiii''. Wo may howavor obsarva in 
pasJ^in" that inascmio'i as no charj^o was oror brouffbt 

ajainst anybody by tbo petitiouor. tbo potition filtnl by him 
was not really a petition of complaint at all. 

Tbe loarnoi Alvooito win appnrjl in support of this 

rule however reli«.s up)n a doo'sio i of Mittor, J, iu 
Shekanoar Ml\ V. Eupkror (1>, That dooision corUiuly 
Siipports his co'ito'iti oil. But, with ;;reat respect to thti 
loarnwi Judge, we are of opinion that that cisj was wrong- 
Iv <1 ici 1 0 1. \Ti are unable to see how, wlien a corapiaint 
has boon disraissed, it can ho m id o a ground for holiliug 
lip other proceedings. Toe toarnml Julg’i seems to havo 
been intluenced largely, bocmse hu lliought that tho 
accused persons w. mill he |irejulic!l. In our julginent no 
i|nestion of preju lice can arise. If tho accused pruson was 
satisfied with tin orler dismissing his couplaint In could 
file an application in revision, an I possibly gd it set aside 
and a further enquiry ordered But when he does uoi do 
so, no question of preju lice can arise. Witli groat respect 

to tho learned Judge, ho wis in olT-nt deciding an appli- 
citioii against an order of dismissal rather tlia i an ap[)liC4- 
tion against a subsequent conviction and sentonco. We 
acconlingly discharge thi.s Rule. 

Bartley, J.— I agree. 


(*) Cf- fooo , 34 Cr L I 1077 , 6 R. C. 143 ; A I. R 1933 

Cil. 614 . 145 I- c. 8*4 ; 37 C. W. N. 399- 
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Criminal Appeal No 604 of 1988 . 

• Preicol Bartliv and Hbndkrbok, JJ. 

4th January, 1939. 

RADHA BALLAV PAL and anaiber 

t 

EMPLKOR. 

I F. Cods (XLV of i860) 420 Ssi\ 120 B-^Conipi 9 acy^Chi 2 iiHg-^ 

Gombling^Not guilty-- Conviction — Afpsai 

ao offence either of conipiracy to cheat or of substantive cheatiog 
can pjsiib'y be made out in thi preseo? ca^e, an 1 as a na mer of fact tbit in e 
society was actually registered under that Act. The representatioD is oot a 
false representation. 

The facts appear from the Judgment. 

Meisrs. S C, Tilukdir, C iViij/anj P C A'i'— 'irth*! Appellants. 

Mr. D. N Bhitiiihisjee, Di).j*v L^j:i! R ‘ n ? n ) i icer — o" ti e Oown. 

Bartley, J — Tho appellants »» this case — Radha Ballav 
Pal and Ram Chandra Slice — have hetm convicted under 
Sec. 420 road with Sec. 120-1'., I. P. Code, aod on seven separate 
counts under See. 420, I. P. Code. They have been sentenced 
under tho conspiracy charge to imjtrisoiiuienr and tine. Tho 
case against the ajipellants arose from a scheme of so-called 
insurance launched hy what was known as llharai Circulating 
Society. This society published widely in the press and 
elsewhere what is cilhid a new attractive sclomic whicii will 
confer money benefits on tlie policy-lmlders in the shape of 
twelve times tho money each one ha i c > itr hated. The miiu 
points of what may be etlle I the prospectus were as follows ; 

*'Oo receipt of Rs. $ only the ci npany will issue .11 &ckTo.vIedg n snt 
receipt and will register the p.iyea as o ir* of p »! Cy'*b ildecs. Tiid com )ioy 
will isme two fresh policies of the srnj valu^^ c.)tf inn.; or ginil policies, 
lo this way circulation will bs goio.; on by tue H.ue of Irnh poluies. Toe 
ccnupaoy axpacu that the nuno3r o. pjhciei will b; oi Jaipur J more and 
more and that ones bsoefuei^ the poltcy-uold^rs will not hesitate to renew 
their applicnions over aid ovit agiin tnui eiiucing liinitlesi prospect of 
expansion and thereby it is expseted thii ni ditfitilty will be experienced 
^or payment to the policy-holders in the mi oner itated above. 

The first payment will be one after the expiry of sixty days from the dat ^ 
of payment, and the payment will continue for twelve months. Thus eac 
policy-holder will ^get Rs* 60 in fourteen months.^ 
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original scheme was supplemoated by the issue of two 
other kinds policies. They were known as the ‘B* and *C' 
Hciiemes. Under tho *B’ scheme, an inTostineuC of Us. 5 
brought in a sura of Rs. 80 in six monthly instalineuts. Under 
the other scheme a policy of Rs. 5 brou!>ht in llt>. 15 within 
titr-o month#. Numbers of people were induced to invest 
suras of money in tho scheme and nnrabers of agents wera 
erapl >ye<l on laviMii term# as to commissiou luni huituH to 
populariaie it. It has been fonud by tlie learned ^ifagisirate 
t!iat a number of original invoator# were re-mid nnd indeed 
the direct evidence in this case ostihlished that out of 
Rs. 91,000 realisetl from tho public Rs. 45,000 was paid out 
to investors. The further finding# of tho loanuHl Migi-trato 
nre that a few minutes of intelligent consideration of the 
various schemes put forward by the socieiy is eiiougli to show 
anybody not of subnormal intelligenco lliat the scheme is 
h »und to fail. It appearetl too absurd according to tha 
learned Magistrate for those schonies to work witit any 
success; but there are always to bo found among tlie general 
public largo munbors of gullible and stupid people ready to 
risk small suras of money in wild-cat sclratnes in tho 
t xpeclati(»n that tho promises made w'ill l)o fulfillud and I’jey 
Will get rich quickly. Many of thoin hoped in this case that 
Ht any rate, even if tho scirames ultirnal«dy broke down, this 
would not occur until their dues bad been repaid. Tho IcarntHl 
Magistrate further found that so far as the general publie, who 
purchased tho policies, wis conoeruod, it m ly be said that sorao 
of them did so, because they wore too obtuso to rcali/,.* the 
weakness of tho schemes which were advertised, wliile others 
wore actuated by a wild hope that somtrhow their own money 
might be repaid to them with the promised profits before the 
crash came. 

• 

In view of these fi.ndings of fact it seems to us to bo 
extremely difficult to hqld that an offonco either of conspiracy 
to cheat or of substantive cheating, can possibly bo mode out 
in the present case. The charge# framed against the 
appellants were firstly, that they were parties to a crimi- 
nal conspiracy to commit an offence of cheating by 
deceiving the unwary members of the public and thereby 
dishonestly inducing them to delivor sums of money 
amounting to Rs. 5 or multiplies thereof, as purchase 
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price of tbp policies promised to be issued under the schemes 
“A”, “B” and “C” aforementioned The subsequent charges 
of cheating Were with regard to a number of items of cash 
said to have been delivered by various people in consequence 
of the deceit consisting of representations and conduct 
specified in the conspiracy charge. These overt acts were 
stated to be the starting of a bogus company known as the 
Bharat Circulating Company-, the circulation of literature 
containing misleading statements, the appointments of ag-nts 
and payments to investors, purporting to bo in accordanca 
with the terms of the original policies. I refer to this matter 
for the purpose of emphasizing that the prosecution did not 
and do not rely, for the purpose of bringing home the 
specific charges of cheating to the appellants, upon any 
deceitful representation said to have been made to any of 
the depositors beyond wliat is contained in the original 
prospects. We have found in the evidence a statement as 
to certain representations mfule by the appellants to would be 
depositors which, if accepted as true might possibly support 
a specific case of cheating in respect of the person to whom 
they Wore said to have been made. But, as no reliance has 
been placed upon that evidence, wo are not further con- 
t-erned with it. 

In order to establish the charge Of cheating, the prosecu- 
tion are bound to show that the original prosj)ectu8 itself, 
Ex. 4 in the case, contains such false representation ns are 
calculated to, and actually did deceive the prospective investors 
and thereby fraudulently and di.shouestly induce them to 
invest money in the company and that as a result thereof it 
was wrongly lost to particular investors. Now on a fair reading 
of the prospectus itself it cannot possibly, we think, be held 
that it contains any such frauduieut and deceitful representation. 
The first point taken in connection with it is that the Society 
i.s described as Government Registered No. 5934, registered 
under Act XI of 19&2. It appears, however, as a matter of 
fact that the Society was actually registered under that Act 
The representation is, therefore, not a false representation. 
Next the prospectus bets forth that on a receipt of Rs 5 the 
company will issue an acicnowledgment receipt and register th^ 
payee as a policy-holder. It will then issue further two fresh 
policies of the same value covering the original policies. In 
this way circulation will bo going on by the issue of fresh 
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{•'•licies. The company expects that a number of policies will 
l>B multiplicl more and more and that no difficulty will ba 
.* xi>eriencc l of payment to the policy-holders in the manner 
stated above. 

The representation thus made undoubtedly is that the 
investors will bo paid from the money provided by other in- 
vestors. However absurd such a representation may be, it 
can hardly be said to amount to a false roprosonUtion within 
the meaning of See. 41 5, I. P. Code, an 1 oven if such can be tbo 
evse, the findings of the learned Magistrate in the Court below 
militate against the view that anybody could really have boon 
deceived by the terms of tbo prospectus. It app^sars to us that 
the proper view to take of the present ctso is lliat it is one of 
those snowball Rclicmes wdiich was speculative in the highest 
degree and probalily unwork.ahlo. It was not dishonest or 
fraudulent in the sense that it either represented to the puhlio 
s'lmothing wliich was not true or concealed from them some- 
thing which should have been disclosed. We are not preparoii to 
hold tliat any appeal to tiio gambling instinct of humanity 
must PER sr. amount to cheating, and in the present case, wo 
are not satisfied tliat the elements of tlio offence have been made 
out. In this view of the matter, the present appeal must ho 
allowed, the convictiou of the appellants and seiitenoos passod 
upon them must ho sot aside and they will bo acijuittod aud 
di.scharged from their bail. 

Henddrson, J. — I agree. The difficulty in establishing 
the charge as framed in this case is illu.stratod by the way in 
which the prosecution was conducted. Exhiliit 4, the pros- 
pectus, is the only evidence upon which a charge of conspiracy 
could be based. We have read that document and it does not 
purport to put forward anything more than a gambling scheme; 
the clement of uncertainty being found in the limes, tlic schomo 
would bo able to run. The prosecution has not boon able to 
protluce any single witness who purchased • ticket as a result 
of reading this pro.spectus and who is in a position to establish 
that he had been cheated. Ail that the evidence amounts to is 
that the witnesses would not have taken tickets if tii«y h id 
known that they were going to lose. That of course applies to 
every gambling transaction. 

The only element which could amount to •heating is 
to be found in the depositions of some witnesses with 
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regard to subsquont interviews which are said to have 
taken place with the appellants in the office of the com- 
pany. Por example. P. W. No. 20, Jitendra Nath Ghose a 
Pleader of Alipore Court after reading the prospectus went 
to the company’s office. He solemnly says that he was 
told by the appellants that the Government had guaranteed 
to pay off the money due on any policy. Of course, if 
this evidence is true, the appellants were guilty of a 
speoido act of cheating. But inasmuch as no such specific 
oharge was framed. 1 can only suppose that the prosecution 
tliemselves do not attach the slightest weight to it. Not 
merely was this witness severely shaken in cross examination, 
but it is quite incredible that a Pleader would believe such a 
silly statement. There can be no doubt at all that this evidence 
is all false and I do not regret that no charge was based upon it. 
The case really lies within a very narrow c )mpa8s and rests 
solely upon the question whether there is any element of 
deception in Ex 4, I can only say that tliore is nothing in the 
document itself or in the evidence of any of the witnesses to 
support such a conclusion. 

M. 


(» C.) I. L. R. (1939) I Ca). 3*5 ; A. I. R. 1939 Cal *74 ; :8» I. C 7 $^ ; 

43 C. W. N. 360 ; la Ind Rul. C»l. 38. 

Criminal Refersnoa No. 168 of 1938. 

Present Edcley, 

131b Dfcember, 1938 
KALI CH.\RAN SARDAR 

t 

V, 

ADHAR MANDAL tod others. 

Tki aggMgaU unteiuts do\not txcttd /?j. jo—Ct. P. Cede (Act k 

of /fpJ) Sit. 415-^11 opptal Utt-Sea. 413 and 444. 

Utld—Thui Sec. 415 Cr. P. Code, allowed ao appeal not only wbe* 
punishments of diffareot Iqpds were cooibined but also io the case of the 
combioatioa of puDishmente of (be tame kind. 

a$Jd 4|utN— That there cao be 00 appeal io which the aggregate Moteoces 

does not exceed Ra ucdei Sec. 4t 5 Cr. P. Code provides that so sppeii 
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oiRy be brought tgiinst tentooces referred to in Secs. 413 tnd 414 by which any 
iW.> or tu ne of the pjnishmanu cnentioaed therein, are combined. 

The (acts app«»ir from the Judgment 

Mr K. B Bagcki for Mr. V^tWiMm^Uk Natkar^iox the Applicant. 

Jod^riUdnt. — In thii o«»se the petitioneri \rcro oonvictod 
i)T the Suh-Divisional Kaj^istrate of Satkhira under Sees. 117 and 
3*23, I. P. Code, and vrero aentencml to pay fines of ll». 10 
each, or in default, to suffer rigorous iinprisouinent for 10 days 
under each of those nections. An appeal was preferred against 
this decision to the Sessions Judge of Khulna. From his letter 
of reference it appears that the learned Judge was doubtful 
whether an appeal actually lay to him or not with regard to 
this matter. Ho therefore decidtMl to treat the appeal as a 
petition for revision and ho has roferrod th(5 caso to tiiis Court 
with a recommendation that the sontonco passetl upon tho 
petitioner should ho sot aside. 

The first point for decision in connection with this matter 
is whether or not an appeal lay to the Sessions Judge agiinst 
tho ordor passed by the Sub-Divisional Magistrate of Satkhira. 
Tho only ground upon which it conld ho lield tliat> an appeal 
lay to the loarneil Judge would bo to hold that an appeal lies 
under See 415, Cr. P. Oodo, when two or more non appealahlo 
sentences of fine are combined. There is a docisiuu of tho 
Oudh Chief Court in favour of this proposition, namely 
MakraND SlJian v. Qania, (1) in which it was held that Sec 115. 
Cr. P. Code, allowed an appeal not only when piiuishmoiitH ot 
different kinds were combined but also in tho caso of tho 
combination of punishraont.s of tho same kind. A differont 
view was taken in thi» Court with regard to this rnatt-r by 
Mitter, J. in Nawa-Bali Haji v. Joikab in wliioh tho 

learned Judge held that the words “a sontonco of fine” in 
Sec 513, Or. P.Code, must be held to include the cases whero 
tho aggregate sentence does not exceed a fine of Rs. 50. It 
would follow therefore according to tho view held by Mitter, J. 
that there can be no appeal in which the aggregate oomhiaed 
sentences do not exceed Bs. 60-, with this view I agroe- 
Seotion 416, Cr. P. Oodo, provides that an appeal may ha 

(i) 10 R. O. 114 ; *937 o. L. R. 547 i »3 Luck. 6i8 ; 1957 O. W. N. 

1088 i A. I. R. 1937 Oudh 5t4 ; 171 I. C. 337 : 38 Cr. L. J. todt.^ 

(») 59 C 1131 ; 138 1. C 7*0 ; A. I. R. I93» CtL 551 ; (193*) Cr. Cm. 

5S* i 33 Cr. L. J. 704 ; 36 C W. N. 407 : lod. Rul. (193*) C»l. 5*$- 
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brought against any sentences referred to in Secs. 413 and 414 
by which any two or more of the punishments mentioned 
therein, are combined. The punishments mentioned in 
Secs. 413 and 414 are imprisonment and fine. In this connec- 
tion it is significant that in Sec. 414. Cr. P. Code, as the section 
stood before it was amended in 1923, another punishment was 
also mentioned, namely whipping. To my mind the com- 
bination of punishments which is c mtemplated by Sec, 418 of 
the Code as these sections now stand after the amendment of 
1923, refers to a combination of the punishments of imprison- 
ment and fine, but this section, in my opinion, can have no 
application in a case in which two non-appealable sentences of 
fine have been passed and the aggregate am junt of fine does not 
exceed Rs. 30. 

The learned .Judges who decided Makrand Sinoii’s case 
(1) cited above, refer to the difficulty created by tlio presence in 
Sec. 415 of the Code of the words “two or more” when only 
two punishments are mentioned in Secs. 413 and 414. In my 
view the presence of these words in the section must be due to 
the fact ilyit at the time when the Amending Act of 1923 was 
passed and sentences of whipping were made appealal)lc, the 
iiooessity of making slight consequential amendment in Sec. 415 
escaped the notice of the Legislature. The fact remains, how- 
ever, that as the sections now stand, two punishments are men- 
tioned in Secs. 413 and 414, viz., the punishments of imprison- 
ment and fine and as pointed out above, Sec. 415, I think, only 
refers to a combination of those particular punishments. In 
this view of the case, 1 do not consider that an appeal lay to the 
learned Sessions Judge. Therefore he had no option but to refer 
this case to tlu| Court The reference is accepted for the rea- 
sons set forth in the letter of the Sessions Judge, dated Novem- 
ber 14, 1938. The conviction and sentences passed upon the peti- 
tioners are set aside. The fiues, if already paid, will be refunded. 

H. 


(i) 10 R. O. 114 i 1937 O L. R. 547; 13 Luck 618 i 1957 O. W. N. 
1088 ; A. 1. R. 1937 Oudh 514 ; 171 I. C. 337 ; 38 Cr. L. j. io6a. 
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43 C vv. N. 443 ; It Ind. Rul. Cal. 39. 

Criminal Refareneo No. 22l of 1038. 

Preienl Koclsy and Lodos J]. 

. 8ifa JanuarTT, 1939. 

EMPEROR 

t. 

Sfimjti SAROJINI DE CHOWDHURY. 

Cr. P. Codi {J(t V of li^S) S*(. jSd (/) (#)— /Wii# ftfuini tJu 
AftgiittdU to ucord—Lhlrttt wuftani—Illtgal. 

//WJ— That the Migi'irate is not entitled to utilise the sersicei of a Police 
Otiicer in ioTeiiigating sac:i ctaimi, nor is he entitled to rely simply on the 
report of a Police Officer. 

Sec. 386 (i) (b) Proviso requ-rs the Msgiirtate to record his special leasons 
(or issuing a diitreis warrant only when the warrant is issued alter the offender 
ha; undergone the whole of the irnprisoomeut to default, htmt the distress 
warrant 11 illegal. 

The facts appear from the Judgment. 

Judgmont — Tho mrtterial facts arc ns follows ; Ono 
Mohanto Lall Do t/lioullmry was coiivicteti and scntoncod 
uiidor Sec 420, I. P. Colo, to undorjro rit^orons imprison- 
ment for ono ye ir and in addition to pay a fino of Us. 200. In 
tlefault of payment of fine, ho was sontcncivl to undergo rigorous 
imprisonment for a further periiHl of six months. The fino was 
not paid. The prisoner surrendered on January 22, 1038, and 
was released on August 29, 1938, after serving the full sentence 
i'lCluding the period of imprisonment in default. On July 2, 
1938, an order Was passed for realisation of the fine by distress 
Warrant. In execution of that warrant certain items of movable 
property w'oro seized. On Auirust 29, 1938, the wife of the 
prisoner made a chira to these properties. Tl»e matter was 
referretl to a Sub-Inspector of Police for report. The Sub- 
Inspector reported against the claimant. Witiiout further on- 
(juiry the Magistrate rejected the claim and sold the property 
attached. The loarnod Sessions Judge has taken the view 
that the Magistrate had no right to sell the attached property 
aftar the prisoner had served the full period of imprisonment 
in default, without recording the reasons which, in his opinien, 
rendered it necessary to direct that the fine should be so 
realised. The learned Sessions Judge has further observed that 
the Magistrate Was bound to follow the procedure laid down 
io Or. XXlf r. 58, C. P. Code, in disposing of the wife’s claim 
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• 

and his failure to do so was an error of law. In support uf this 
view, the learned Sessions Judge has relied on the rulitii; in 
HaEiURL V. Emperor (1). That deoision is a decision of the 
Allahabad High Court. Sec. 386, Or. P. Code, as it stood before 
1928 , made no provision for an enquiry by a Magistrate into 
the claims of third parties. In 1923, Sec. 886 (2) was enacted 
enabling Local Governments to make rules for the summary 
determination of claims. The decision in Harima.l v Empehou. 
( 1 ) is based on the fact that the Local Government had made 
rules under Sec. 386 (2) directing that the procedure laid d(j\va 
in Or. XII, r. 58, C. P. Code, be ohserveddn investigating such 
claims. The Government of iBcngal framed rules in the year 
1925 which are contained in Circular Order No. 6 (Criminal) 
of 1925 . The relevant rule is 117 (4) which reads : 

“If any perion makes any claims in respect of the propierty attached, then the 
ownership of such properly shall bo determined by the Magistrate who issued the 
warrant, or hit successor in offiae or the Magistrate in charge of accounts. Tht' 
services of a junior Deputy Magistrate or Sub Deputy Magistrate or Circle OfBctr 
may bo utilised* if necessary, for the investigation of such claims “ 

There is accordingly no necessity for a Magistrate in 
Bengal to follow the procedure laid down in Or. XXI, r. 58 , 
0. P. Codei but on the other hand he is not entitled to utilise 
the services of a Police Officer in investigating such claims, nor 
is ha entitled to roly simply on the report of a Police Officer. 
Sec. 380 (1) (b), Proviso requires the Magistrate to record his 
special reasons for issuing a distress warrant only when the 
warrant is issued after the offender has undergone the whole of 
the imprisonment in default. It cannot, therefore, be said that 
the issue of the warrant in the present case was illegal or that 
the sale was* illegal merely because reasons were not recorded 
for issuing the warrant. The warrant was issued before the 
whole of the imprisonment in default had been undergone. The 
law does not require that reasons should be given for selling 
attached property after the disposal of claims. In view of the 
fact that no proper enquiry was made into the claim of the wife, 
wo accept the reference and set aside the order rejecting the 
claim of the offender’s wife to the property attached. The 
Magistrate is directed to dispose of that claim according to law. 



{-, c.) i 3 j I. C. 405 ; A, 1 . R. 19,53 :»l. 350 , 43 Q \V N 354 ; 

It Ind. Kul Cat. 61. 

Criminml Appeal No 494 of 1938- 

Preieni : — Bartukv and Hkndrrson, ]J. 

gih December, 1935. • 

EBRAHIM MONDAL and olhet® 
tv 

EMPEROR. 

Cr, P. Cadt {Art V ^ rS^) S\, t6j — — St\t 
Wktihif can b€ dimoUth -Qutstian of 

The statement madt* to a Pdlice 0 :tic**r durio'^ inv.^stigaiion wai warrinied 
hy the provisions of Sec i6a Cr. P. Code an 1 as the f’viclonce was used m the 
present case used to dennhsh the most imp^riani p oriion of the deleotv' rase. 

It mast be held that its admission prejudiced the acc I to such an extent that 
the verdict of the jury can not be upheld and lumoc iho retrial can not bo 
allowed. 

The fact^ appear from (he Judatment. 

Mr. Fif*vair (or Mr. F. N — fi>r Ifie Appellants. 

>lr. D aV BhaitnJiiry i — for the O^iwn. 

Judgmant — Tho boon couviclod nmlor 

S tcs. 457 aiii 3G(), 1. P, Co lo. ^BPitir opinion, tho vt/rdict 
(“uinot he sustainod* hcCAUso on a matori il point iii tho 

iury \v IS allowovl to considior ovidenco vvlucli was wliolly 
iua Imissibhn It would appear that a main plank in tiu? defouoo 
ease was that the complainant want a i;:irl of bad character. 
The defence witness No. 1 wlio was Vicn-Chairmfuv of tlie Local 
Board was actually eximinod to prove this point, ynhserjuen tly; 
however the learned Jud^e rectll rl a Police OlFicor who w oh a 
|fr os^tcutioii witness ati I alh>wo l hi u to evidence after 

c >ri-ulting his case diary to the eiT.sd that no such Htatmuent 
ha i been made to him during: iuvcstii^aiion by the dcdenca 
u itness No. 1. • 

It is perfectly clear that no such use of a sfatoment made 
to ti Police Officer duririLC inveHti.^^at joa is warranted fiy tho 
provisions of ^Sec. 1G2 Cr. P. Code, and as this <;vidence was iu 
the present case used to demolish tlie most im|>ortaiit portion 
of tho defence case, it must b (3 h(d I that its admission |)re- 
judiced the accu8e<l to such an extent that the verdict of the 
jury cannot bo upheld. That verlicl, and the conviction and 
sentence passed thereon on tho appellant, must accordingly bo 
set aside* 


IS 
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The oaly other question is whether we should orishould 
not direct a ire-trial in the case. On a perusal of the record wo 
find that the direct evidence on one charge consists of the 
statement of the woman herself ; and the direct evidence on 
the second charge consists of the statement of the woman and 
her husband. We note also that the learned Judge in 
recording his findings expressed himself as constrained to agree 
with and accept the verdict of the jury. We must ^mit that 
we appreciate the feeling which led to his expressing himself 
in this Way ; and that, in view of the record in the present 
case, we do not consider it necessary to direct a re trial. 
In this view of the matter the convictions of the appellants 
and the sentences passed upon them are set aside. We direct 
that they be released and discharged from bail. 

M. 


(s c.) I. L R. {19J9) I Cal 47J • A. I. R. (ig-js) Cal. 329 , iSa I. C. 411 . 

69 C. L, J. 186 , I a Ind. Rul. Cai, 59. 

Criminal Revision No. 11 52 of 1938. 

Preieot : — Bartley and He.ndeR'jOn, JJ. 
i6th Jjnuaty, 

SUNDAR DAS LOCHaNI 

V* 

FARDUN RUSrOM IRANI. 

— P. Co^ (Act V of lSc^S)'^Sea. su^S^c (2) and 2^2 
9 rde* — Legal. 

Afif/i— Thai thg Magistrate's power of order for discharge was legal aod 
under ihe jurisdiction. 

The facts appear from the Judgment. 

Messrs. N. K. Batu and Moni Mukhtrfit-^ioi the Petitioner. 

Mr. C. Taluqdiip — for the Opposite Party. 

Mr, D, N. Bhaitfxchatji* — for the Crown. 

Henderson, J. — This is a Rule calling upon the Chief 
Presidency Magistrate, Calcutta, and the opposite party to show 
cause why an order of discharge passed under Sec. 253, 
gub-Soc. (2), Cr. F. Code, should not be set aside. The petitioner 
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made a complaint on October 17, last against the opposite praty 
to the effect that ho had committed an offence punisuable 
under Sec. 420, Penal ‘Code The Magistrate examinoii the 
jwtitioner upon oath and then directed that a warrant should 
issue for the arrest of the opposite party. The opposite party 
duly appeared on October 2^ and October 28, was ftiod for tho 
hearing. On that day tho Magistrate hoard both sides and 
examined some documents ; but he did not take the evidence 
of the petitioner or any of his witnevsses. The Magistrate 
reached the conclusion that the petitioner had deliberately 
suppressed several facts in his petition of complaint and that 
the complaint was a thoroughly dishonest one. lie accordingly 
discharged the opposite party. The petitioner then obtained 
tins rule on the ground that tho Magistrate’s order was mado 
without jurisdiction. In support of tho rule Mr. Basil pointed 
out that the procedure laid down in See. 252 of the Code had 
nut boon followed, lie accordingly contended that tho Magis- 
trate’s order was without jurisdiction, inasmuch as Secs. 252 
iifid 253 are both selfcontained. 

I am bound to say that on tliis view I should not ho able 
to attach any meaning to sub-Sec. (2) of Sec. 253. Sec. 2.52 
is not concerned with an order of tlii'Charge. Tho only bar in 
the Magistrate’s Way was sub-Sec. (1) of Sec. 253. Sub-Scc. (2) 
removes this bar. Furthermore, the orders “at any previous 
■stage of the case” arc perfectly clear It is only reasonable 
that an accused person should be allowed to sliow at any stage 
of the proooe<iing8 that there is no Case against him; for example, 
lie might show that there was something in the nature of a want 
of sanction which would render the proccwlings invalid; in such 
■a case it would be clearly waste of time to examine tlio com- 
plainant’s witnesses. This view finds support in tlio^deeision u; 
the Case in Fazlau IIahasiam v. Empeeor (1). Wo Vespe! IVi !ly 
sgreo with tho observations of Suhrawaniy, J. in llmt 
Mr. Basu contended that that learned Judge gave n cn’itrulic 
tory decision in Mdkunda Fatra v. Porusattam Shah (2). 
Though there is one passage in tho actual judgnicnl which 
would support this view, we are satisfied tlist t!ic judgni* n* 
proceeded upon other grounds. The Rule was not opp ).Hc.d .an i 

to 58 C. 346: ia6 I. C 553; A. I. R. 1930 Cal. 515 ; ( Cr. ca* ci; 

31 Cr. L J. loss i ‘"A Rul. (1930) CaI. 745 

(a) (19*9) Cr. Caa. 95 ; S* C L- J. 44 ; lao I C 4^'. , .1. 1 . K n/i '4 
479 i 3* Cr. L J. laS ; Ind. RuL (i9’o; Qai 4' 
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in showing cau.so, the ^Magistrate admitted that he coidd not 
defend his proceedings. The point at issue in this Rule Vih> 
not even considered, and the grounds taken for the decision 
were that the reasons given for the order of disclmrge wer« 
quite inadequate. We can find nothing here in conflict with 
the views laid down by that learned Judge in the case to which 
I have already referred to. The result is that this Rule must 
he discharges!. 

Bartley, J---I agree. 


M. 


Criminal Reviaion No. 1155 of 193S 

Present : — Edglkv, |, 

5th January. 1959. 

SUOMI K KUMAR ROY 
v, 

EMPEROR. 

Ciilcuita Police {Act IV of 1S66) — Sec. 4^ — Cimmon j^amtnjr house — Contu 
pion---Pufpose x<^mbUni—Onus to prove. 

Held — That tne onus clearly lay upon the prosecution to show that th- 
house on which the petitioner was found was a common house as dfcfmeJ 

in Sec. 3 of the Act. In order to satisfy the requirements of this section, i: 
would be for the prosecution to show that insiruraenis of gaming were kep 
or used in that house for the profit or gam of the person owing, occupying, usin.. 
or keeping such house. 

The (acl^appear from the Judgment. 

Mr. Mani Mukhtrji^iox the Pttiiioner. 

Judgment — In this case, the potitioiior has been convit 1 
ed under Sec. 4^'), Calcutta Police Act (Bengal Act IV of ISfifp. 
It is said that he was found in a common gaming house whic* 
was used for the purpose of gambling in connection with horsr 
racing. In the case of this sort, the onus clearly lay upon th ■ 
prosecution to show that the house on which the petitioner 
found was a common gaming house as defined in Sec. 3 of 
Act. In order to satisfy the requirements of this section, 
would be lor the prosecution to show that instruments 
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lirere k*3pt or used ia that hoiiso for tfie pri^iit or gain 
of th 5 person owiri occupyrng, using or keeping $iicli house. 

It is said that the petitioner was found with Ex. 3 which 
Is a slip of piper ontiiairig certain figures an I Ihcn uivesof 
r ice-horses and also vrith a sum of money in his peek u, I hwo 
..vinitnel the slip of pvper ; an i, in my oiutiion it cainuu be 
S lid that it fulfils the requirements of the definition of ‘iustru 
ill nils of gaming* under Sec. 3 of the Act nor is there any 
fvidenco on the record to show that the slqi in q les-i ^n was in 
fict all instrum Mit of gaining or tliat the petitioner was Using 
it for Ilia purpose of profit or gvin. SiniilarU\ there is nu 
evidence to indicate that the money found on the piirson of llio 
])MiM )ner was for tlio pnr[)osc of guuhling. Having regard to 
t he (Musiiler itions mentioned above, this Rule mU't he lUado 
ihsolutc and tiio onviction of th(3 p jtitioner set aside. Tie- line 
if already ]) u 1 and the in iney found on the peieso:! tu' the peU- 
ti oner must be refuiidod. 

M. 


PRIVY COUNCIL. 

(Appeal frotn the Pcjshawar JuJicial Commissioner's Court). 

Present ; — Lord Kusskll of Killowkn, Lord Komkh, 

Sir Lancelot Sanderson, Sir Geokok Kamrin 
AND Mr M. R. Jayakar. 

ajrd May, 193;. 

Khan Bahadur Mian FEKO/. SHAH 
V. 

Hinourable Nnetb Sir MOHAMMAD AK.B AR Icil AM. 

Indian Limitation Act — Art, 10^, Appluability of-- Suit on a cliim fit 
money had and rueived op for mesae profits — Contpait Peiwten Art. io^ and 
Art i 20 of tht Limitation Ait , 

A certain person mortgaged for ten years certain land Nith poiseiiion and 
in 1917 to the appellant. The mortgagor executed a kaMiat in respect of the 
mongaged properly for the same period on the day of mortgage. In 1920 the 
retpondant obtained a money decree agunst the rnortgagot and attached the 
mingaged property. Thereafter Receiver was appointed to take poncsfion of 
this property and poaictiioa wai lakeo by the Rcceivet 10 19^7. in 1924 the 
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mortgige wii reoewed tod « fre«h lea^e wis executed which pro?tded for 
ctncelUiioD oj the teue oo the failure to payment and to comply with the other 
termi of the letie aod which extended until i9tiJ. In i 9*9 the appellant sued 
the mortgagor, the teipondent and the brother of the respondent and the lessees 
of the Receifer for a declaration that the land was not liable to attachment and 
for postetaion by ejectoieot of the Receiver aod the suit was decreed in appeal 
io April, 1933. 

Thereafter io August 1933 a suit was brought against the respondent alone 
by the appellant for the realisation of “ the sum equivalent to the price of the 
produce as damages which should have accrued to the appellant from the land 
in suit*" And the sum was calculated for the period 1927 to 1933. It was 
also stated io the plaint that the appellani's cause of ‘action was not that the 
defendant took possession against the will of the plaintiff, but that the defendant 
procured wrongful atiachmiot wilfully or without caring to find out whether the 
plaintiff’s property is attachable or not. 

That Art. 109 of the Inlian Limitation Act applied in the present 
aod that Art. lao of the said Act did not apply. 

Messrs. Z. Cahtn^ A'. C and / J/. Pafikh^{m the Appellant. 

Messrs. A M, Dunne, K. C. and IVai/ach ^iox the Respondent. 

Sir George Rankin. — This appeal is brought by tho 
plaintiff from a decision (May 23, I930(of the Court of the 
Judioial Commissioner for tlio Xortli-West Proutior Proviuca 
affirming a decree of tho Subordinate .lu igo of Pesh iwir, dated 
March 25, 1935, whorol)/ the appellant was awarded lls. S,110. 
The appellant complains of this sum as inadequate;, partly but 
not solely, on the groun I tliat a tiiree-year period of limitation 
has been applied to his claim and ii )t a six-year period under 
Art. 120 of the Sdiodule to tho Limitation Act of 1908. 

On March 12, 19 17, one Solihat Khan, wlio was the owner 
of a considorabla arei of land in tho villag.; of Sheikhu in tile 
Peshwar District, mortgaged 1,011 K-Vnals 8 marlas of his 
land to the appellant and his brother. The mortgage was for 
a term of ten years and was a mortgage with possession, the 
Kum secured being lls. 44,233. Possession was not, in fact, taken 
by the mortgagees, but by a second document of even date tho 
mortgaged land was leased by the mortgagees to Sobbat Khan 
for the same term at a rent of Rs. 1,224 per annum which was 
taken to represent the yearly interest on the mortgage debt. 
Tho appellant, for reasons which need not here be detailed, be- 
came .solely entitled to the mortgage. On March 31, 1920, tho 



1339-40] BESaxL WEEKLY LVW REP 1 ITER. 71 

Feroz Shak tf Mohammad Akbvr Kham. 

rcsp^nlaat obtained ai»iiri<5t S •lihit Iv lui. v in doer./' auvl 
thereafter applied for ami obtained alt udiirm it 'of th.i laud 
itbovementioned and of certain other laud. As y..hi>at Khan was 
.ft member of an agricultural tribe, tiie sale of his laml was 
prohibited by Sec. 16 of the Panjah Vlienati on of Laml Act, 
lyOd. On some date prior to Junu, which does not appear 

from tlie record, the Naib-Tehsil lar of Charsa l ia wis app linle I 
!)V tlm Revenue Court to be Receiver of tb • Ian I of S ohb it, 
Khm, including tbe 1,011 Iv.\n\ls n nv in i(U(‘Slion. ()n Junj 
0, r.)i7, the Receiver appli-sl to tb ' C lurt of the 0 olioetor for 
a warrant of possession in onler tiiat h ; rniglit lease out the land 
.an i th iroby realise mon«y on aeteunl. of the responlent’s judg- 
ment debt. An order for possession was granie.l on .Tune 16. 
1927, and on July 21, 1927, posses>i in of tlu ! an I was deliver,! I 
t ) the Receiver. The appellant, on .Vngnst 1(5, 19 17, lodge I 
ohji.'Ctions against thi.s in tiie C lurt of the (’ illoclor, but bis 
ulijection was disallowe I iiy aii order dale I .\[ay 17, 192'', on the 
ground that the appellant, tliough the tnorlg igm!, was not in 
p iNsession of tlio laml^ and eX-'Cntion was permitted to proceed, 
sulijoct to any order that iniglit b > '/ilaino l in a civil suit. 

It appears that in l92li the app -11 mt’s mortagage of 1317 
had been renewed at a higher lignre an I tliat a ii i\v b-aso of the 
land to Sohbat Khan was granted by tlie appeUani, for four years 
a* a rent of Rs. 2,000 with conditions which eniitled tlie appo- 
i: int to (Viucel the lease in the ev,!nt of f iilur,) to piy the 
.-■Mpulated rent or to c imply with any oth-r term of the ie is,». 
This lease by its terms oKtcniled until .'Juno or July, 192S. In 
July, 1928 the Reooivor reported to the Assistant Commissionor of 
Ciiarsadda that a proper rent for the Ian I of which bo bad ohlain- 
(• I possession would bo Its. 3,000, and prayo'd for sanction to flio 
grant of a lo.ase to four n.aine.l persons in cju i! shares for a 
poriod of one year. This lease was saneliouod and^vas conttuii-.-d 
from time to time. 

On April 25, 1929, the appellant siio<l, in tiie Coiirt of 
the District Judge, Pcsliawar, Sohbat Khan, the pres,;nt re.s- 
p indent, the leesoes and the respondent’s, Iirotlier asking tb it 
It might be declared that the land was not liable to att lebment 
at the instance of the respondent, and asking for possession 
of the land by ejectment of tli j Riceivec. tdy liis ])1 uni, tlie 
appellant, among other reliefs, claimed a declaration tliat tiie 
relation of landlord and tcuaut still subsistod betweeu liimjylf 
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and Sobhat Khan. This suit, on August 22, 1929, was dismissed 
hy the District Judge and on appeal to tho Judicial Com- 
mis.sionor’s Court was dismissed o i .\Iirch 8, l‘)30. The Jmlicial 
Commissioner hold that the present appellant was not entitled 
to obtain a decree for possission of the land because l»is mort- 
gage from Solibat Kimn wis not a usufructuary mortgage, but 
only a simple mortgage which did not entitle him to possession 
of the land. The matter was taken on appeal to His Maj^isty 
in Council, and tho judgment of this Board, delivered on April 
11, 1933, was to the effect that the appellant's mortgage deed 
entitled him to enter into possession of the land, and that a 
decree should he maile giving him possession as raortagagee of 
the 1,011 KanaLs 8 Marlas now in (question and of a further 
140 Kanals claimed in that suit. 

It is a noticeable feature of the appellinl’s plaint in that 
case, that it contained no claim for datmgos against tin; present 
respondent in respect of the possession taken l)y tho Receiver 
of the 1,011 Kanals 8 M vulas. ludec I otio of his prayers for 
relief tvas in the following terms : — 

*' That in the evt*nt of the relation of landlord and tenant being held to exis: 
between the plaintiff and defendant So. i jud^tneni-debtor separate proceeding; i 
with regard to his ejectment and for recovery of the share of produce in aocordance 
with the terms of the lease deed will be taken in a Court of competent jurisdiction.'' 

On August 2, 19 'h3, howevor, ho brouglit the suit out of 
which tho present appeal arises. In this suit tho respondent is 
the sole defendant and the case made agiiust him by the amended 
plaint is that having obtained a decree from tho Revenue Court 
on march 31, 1920, ho applied in 1020 and in 10.4 fur attach- 
mont of tho 1,011 kanals 8 Marl.as afortisail, that he had dona 
this without seserving the riglits of the present appellant i 
that in those proceedings tho Reciovor had dispossessed tho 
appellant, and that this was an illegal act for wliicli tho res- 
pondent was liable to pay to tho appellant ‘‘tho sum equivalent 
to tho price of the produce as damages which should have 
accrued to the plaintiff from the land in disputo.” Certain 
sums aro montiouod in the plaint as due upon the basis for tho 
period 1927 to 1933 according to the record of crops kept by 
the village accountant or patwari. Tho cause of action in respect 
of damages was pleaded as arising both on June 10, 1927, 
which is said to have been the date of the attachment, and 
on April 19, 1933, the date of the decision of the Priry Council 
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JU* 66,000 Was tho fii;uro claim ‘*ou account of price o{ 
prvxluct} includiti^ iut^rost oa account of dmntgds.” By a 
further ploadiug, tho appellant staled lljat tho plaiutifT's CtUSO 
of action was not that the defend »at took possossion of the pro- 
perty against tho will of tho plaintid. but that tho defendant 
procured wrongful attachment wilfully or without caring to 
find out whether the piaiuliff’s property is atachablu or not. 

Tho Subordiuato Judge on liecerabor 6,1934, held that, 
for purposes of limitation, time did not run against tlia appel- 
lant until the date of the Board’s judgment in 1933, tliat Art. 
109 of the Schedule to the Limitation Act applied to tho case, 
that tho possession of tho Roooivor was tho possession of tho 
respondent and that it was wrongful as against tho appellant. 
On this view ho awarded mesne profits for threo years prior to 
the date of tho preaont plaint. Tho lossoos from tlio Receiver 
had paid Rs. 9,(X>0 in throe year.s out of which Rs. 890 wero 
allowed to Sohbat Khan for maintenance. Accordingly tho 
learned Subordinate Judge put the meauo profits payable at tho 
figure of Rs, 8,110. 

On appeal, the Court of tho Judicial Commissioner took 
the view tliat the respondent had not acted illegally, in apply- 
ing for execution, but that ho was in equity bound to pay to 
tho appellant any profits which bo had obtained as a result of 
erroneous decisions of tho Revenue and Civil Courts whereby 
tho Receiver had beon kept in possession. Tho appellant’s claim 
for damages was negatived as also wa.s his claim for mesne 
profits as defined in tho C. P. C(xle, but his suit was held to ho 
well-founded in so far as it was one for profits of immovahlo 
property wrongfully received by the defendant, that is, aotually 
received by the defendant . As such it Was held to ho governed 
by Art. 109, The learned Subordinate Judge had omitted to 
include any interest in the sum which ho had fiocreed, but ho 
had taken into account more land than tho 1,011 kanals 8 
Marlas, and upon balance a rectification of his figure would not 
have been in favour of tho appellant. Accordingly tho decree 
of the trial Court was sustainod (May 23, 1930.) 

Before their Lordships a number of contentions have been 
urged by Mr. Lionel Cohen in a clear and thorough argument 
on behalf of the appellant. 

The evidence which was adduced before tho trial Court to 
support a contention that the lease granted by tho Receiver ha<l 
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been granted at a rent unduly low, was of a manifestly un- 
reliable character, and the learned trial Judge appears to have 
given no weight to it. It is difficult in the circumstances to 
see bow wilful default could be imputed to the respondent in 
this regard, as the matter was under the control of the Revenue 
Court, which appears to have made careful inquiry. The sum 
decreed by the trial Court being sufficient to include interest in 
accordance with the Code, the proper amount to be awarded 
does not turn upon any distinction between mesne profits on 
the one hand and money had and received upon the Other, 
unless the appellant can claim to recover further sums by show- 
ing that the period of limitation applicable to the case is longer 
than three years. 

Their Lordships are not prepared to depart from a long 
series of decisions to the effect that Art. 109 applies to a claim 
for mesne profits. Whether it is necessary to regard the 
language of the article as limiting its application to claims to 
such profits as have actually been received and requiring 
recourse to some other article to be bad where part of the sums 
claimed are olimed on the ground of wilful default is a question 
which in the present case does not arise. 

It was contendeil by Mr. Cohen on the strength of SASana 
pROSAD Chatterjee V, Sacdamini Debya (1) that Art. 109 was 
inapplicable to the case by reason that the Receiver having been 
appointed by the Court, there was nothiug wrongful in the 
respondent’s receipt of the rents, and that accordingly Art. 
120 should be applied to the present ease. Their Lordships, 
however, are unable to appreciate how the appellant can con- 
sistently maintain that the respondents receipt of the profits was 
not wrongful unless he confines himself to a claim for money 
had and rooeiFed which would fall under Art. 62. The 
reasoning of the ease just cited appears to their Lordships -to 
have been answered in the case of 18araj Ranjan Choudhtjbt 
V. Prsmohako Choudhubt (2) in which case it was pointed out 
that as the words in the third column of Art. 109 stood before 
1908, even if the possession had been obtained under a decree of 
Court which was afterwards set aside on appeal, the artiole 
would have applied and the profits would have been said to have 


(i) 3 C. L. J. i8a. 

A. I. R. 1918 Cal 360 ; i? C. L. J. *57 j 43 I. C- 78* i It C. W. N. 

>63- 
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lM5«n wrougfully roooivtxl. The omission from tho third oolunm 
of c rtain words in 1 *j 08 was due to tho provisiouB of Seo. 14* 
of tho C. P. Code. 

It remains, however, to consider whether the osse of tho 
plaintiff oaii be otherwise framed than as a claim for money bail 
and received or for mesne profits. As already pointed oat, the 
plaint in the present case proceeded partly upon the ground that 
the respondent’s proceedings in execution wero reokloasly or 
maliciously taken. This has not boon persisted in and is quite 
unfounded Aptirt from this, the illegal act charged against 
the respondent was that the appellant’s right of {mssesaion had 
been interfered witlj from tho date of the attachment, Juno 10, 
1927, and his cause of action was said to arise upon that date, 
and also upon the date of the previous d«'Oi8ion of tho Board. 
It now appears that Sohbat Khan had heen granted by tho 
appellant a lease for four years in 1924 and that so late as 1929 
and 1930 the apellant was maintaining that the relationship of 
landlord and tenant still subsisted between himself and Sohbat 
Khan. In these oiroumstanoes it is not possible to maintain 
that tho attachment of tho land or tho appointment of the 
Receiver or tho granting to tho Receiver of a writ of possession 
in June Or July, 1927, wero wrongful as against the appollaut. 
The respoadont was fully entitled, so long as Sohbat Khan was 
tenant under the ap^tellant, to take the interest of Sohbat Khan 
in execution under his decree. It does not appear that tho 
decision of the Revenue Court dismissing the appellant’s 
objection waa in any way erroneous in its result; and though 
the ultimate decision in the suit of 1929 involve that Sohbat 
Khan’s tenancy had determined prior to April 25, 1929, tlio dalu 
of the plaint in that suit, their Lordships are not in a position 
to assign a date at which the tenancy of Sohbat Khan under 
the appellant Was duly determined by tho appellant or by tho 
effluxion of time. In these circumstances it would not ho right 
to permit the appellant to make a new case so as to complain 
of a wrong, entitling him to damages, to which Art. 120 might 
possibly be applied. Their Lordships are not in ^possession of 
tho grounds of any claim by the appellant which would not be 
a claim for mesne profits or otherwise specifically provided for 
by the schedule to the Limitation Act, 1908, an(l they are of 
opinion, upon any view of the case, that the appellant has 
reooYered ererythiog to which be is entitled. 
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It wa» objected by Mr. Dunne that by not includinsf the 
present claim in his previous suit of 1920 the appiillniit, )>y 
Or. II; R. 2, of the C. P. Coie, has become precluded from 
maintaining it now. This contention, however, raises a question 
of law upon which conflicting decisions have been given by the 
High Courts in India. As tim point does not appear to have 
been taken at any previous stage and as it is not now necessary 
to decide the matter, their Lordships do not entertain this 
argument. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed : the appellant must pay the 
respondent’s costs of the appeal. 

Mestri* T» L, Wihon ^ Co — Solicitors for the Appellant. 

Mesiri, SionUyt Johmon ^ Solicitors foi Ibe Respoodeot. 


B.K,C. 
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Civil Rule No. 218 of 1989. 

Present : — Derbyshire, C. J and Nasim Ali, }. 

|i4th March, 1939. 

AGENT. ASSAM BENGAL RAILWAY CO,. LTD. 

V, 

SURENDRA CHANDRA CHAKRAVARTY. 

C /*. Codi Sec. 2 sub stetion (i) — Pubiic Offictr^ Railway Agint^Pawtf of 
areeit under Railway Act — Duty of Court-- Diuomry of document. 

That *to Agent of a Railway Company ii not a public officer and 
beocc he has no power to place or keep a person in confiocment. It is the 
duty to produce the documanta for the Court's inspection. Discovery of this 
kind should not be made other than for the bona fide purpose of determiniog 
the issue which is to be tried between the parties. 

Appeal against the order of the Muoiif Court of Jorbat 

The facts in the case appear from the Judgment. 

Messrs. D. L. Khastgjie Aod 5 . K. KkaUgir-^icai the PelUiooef. 

Mi. JP, W; Qhmihury^iigt ibe Opposite Party. 
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AOKMT, AsS»IiI BKM.IvI. RaICWw 0 SURBNDR4 OlANOa*. 

DdrbysWre, 0 . J. — this matter th« Itiariiod Munsif 
at Jorhnt on January 17. 1939. inx ln an orier upon th« Ajfjnc 
of Ihe Assam •ion 15 .il Raiisray Co.apiuy for tlio pnaiuotiou in 
Court of certain documents. Thu A'^ent oltuivml a 11 il« .a^insC 
that order and the matter has now oorao on b<ifore us for hear- 
ing The plaintiff in the suit, one Surendra Chimilra Ciiakravarty 
Was, formerly a tjuard on the Assam Bengal Railway and the 
defendant, B. Sing, a Traffic Inspector on the Railway. 
Thu plaintiff alleges that the defendant falsely and maliciousiy 
made a report concerning him to his (the defenilani’s) superior 
which Was conveyoi eventually to the Agent and resulto I in the 
plaintiff’s dismissal from the railway service. The plaintiff has 
not sued the Railway Agent for wrongful dismissal hnt has sno<l 
the defendant for defamation. The pUinlilT has claiunsl the 
production of the documents in question from the Agent. Those 
documents include, according to the order injule hy the ,Ju Igo 
who had got information from the plaintiff himself (a) reports 
of the Traffic Inspector, (h) reports of tin District Traffic 
Superintendent or U. T. 9 , (cl the letter of Mr K. Oindilia with 
an enclosed letter of .Mr. G. Sutradliar written to the Agent, (d) 
the reply >f the Agent to Mr. K. Chuliha, (e) letter No. 12-611 
dated March 9, 1937, written by Mr. Palooncr of Lnkwah Tea 
Estate to Mr. Guffe, and (f) reply of (c) by the Agent. The 
plaintiff says that the production of those docuiu ints iu Court 
is neoaasary in this case. How he knew that those dociirneiits 
Wore in that file can only bo guessoil Tlio Agent of the Railway 
Company has objected to produce the documents unlor Sec 124, 
Evidence Act, claiming that he is a public officer and that 
public interest will suffer by the disclosure. It has boon argued 
that l»e is a public officer by reason of the provisions of Sec. 2, 
sub-setion (el, 0. P. Code, which says that " eiyery person who 
holds any office by virtue of which he is empowered to place or 
keep any person iu confinement” is a public officer. The Agent 
of course is the Agent of tite Railway Company w!>ioh is a 
company run for profit subject to restriction and regulation by 
the Government. 

It is contended on behalf of the Agent of the Railway 
Company that he has power under Sec. 131, Riilways Ac', to 
arrest certain persons for offences committed on the railway. 
It should be noted that 8eo. 131 ( 2 ) states that “ a person so 
arrested shall, with the least possible delay be taken before a 
Magistrate having authority to try him or commit him for 
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trial.” It is, said that that power of arrest brings him within 
tlie definition of ” public officer” cited above. I am of opinion 
that the power to arrest which is given, even if it is possessed 
liy the Agent, does not bring him within the definition of 
‘‘ public officer.” To place or keep a person in confinement, in 
my view, connotes something more than mere arrest. Arrest 
connotes a check or stoppage of the activities of a person. 
Having regard to Sec. 50, Cr, P. Code, it would appear that a 
person is arrested when he is subjected to such restraint as is 
necessary to prevent his escape, and no more restraint. To place 
or keep a person in confinement c mnotes much more restraint 
than arrest. It connotes a person being surrounded with 
rtjstraints so that his movements on each side are very materially 
limited. For those reasons I am of the opinion that the Agent 
is not a public offioer. That being so, his claim to refuse to 
disclose the documents in (piestion is invalid. It is his duty to 
produce the documents specified either personally or by a duly 
authorized agent to the Court for the Court’s inspection and not 
for the inspoctiou of any of the parties until the Court has 
decided upon their admissibility. At the same time 1 think it 
right to point out that the documents must be produced subject 
to all just objections as to tbeir admissibility in evidence in this 
case. The learned Judge must see that such documents as are 
used in evidence are such as are strictly relevant and admissible 
according to law having regard to the issue which is raised 
between the parties. Discovery of this kind should not be made 
other than for the bona fide purpose of determining the issue 
which is to bo tried between the parties. In ray view this Rule 
must bo discharged. I hope the J udgo will have regard to the 
warning that I have given. There will be no order as to costs 
in this Rule. Le,t the record bs sent down without delay. 

Nasim All, J.— I agree. 


B.K c. 
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CIyU Rttitt No. 1665 of 1988. 

Preteat B oclkv, J. 
tjrd Mtfch, 1939. ^ 

5 m. CllARUBALA UEl 

9 

BAIKUNTHA NATH JANA and othett. 

c P. C»dt Of. XXI t. td—Pfrton — imt*MiUd~S»n Ufvin t/ iVeAtv -Sa/# 
_ IPHtiktr mmllUy . 

That under the proritions of Or. XXI r. 16 C. P. Code the noiicei 
to which reference it mide m that Rule ero merely for the benefit of the 
{jjj^inent debiort and it wai apparently the intention nf the Legitlature to enture 
mat etecu’ion proceedingr thoul l not continued unleii the traniferi and the 
o) iftmeni debtors had had luitable oppertunity of coming loi ward to cooieit the 
raiidity of the aitignineni if they wished to do 10. 

Appeal against the order of the District Judge of Midoapore. 

The facts appear from the Judgment. 

Mr. R y Bktilliuhirjti — lor the Petitioner. 

Mr. N. C. CAaAravafty — for the Opposite Party. 

Judgmeat — This Rule is tlirecletl a|;aiiist tlio order 
( f tlio loarnetl District .Tudfjie of Midnaporo dated Auirust 20, 
193 K. under wliioh he dismissed summarily an order made 
l.y the Munsif of Danton on July 1.3, 11)38, by wliioh a 
oortnin execution sale was sot aside. The material facts with 
wliich we are concerned in the present C'tse are briefly ns 
f if! lows : On August 14, 1934, a decree was obtained by 
» pposite parties Nos. 3 and 4 against 8tn. Ilema Uewa, 
'■(•P'lsite party No. 9. Tlte deoree in question was not only 
ill favour of the opposite parties, Nos. 3 and 4 but it also 
• pffrated in favour of their co-sharers, opposite parties Nos, 5 
to 8. It appears, however, that on September 12, 1934 , 
epposito parties Nos. 3 and 4 purchased the interest of their 
co-.aharers and by reason of this transfer, the entire interest 
of opposite parties Nos. 5 to 8 in respect of the decree, which 
h id been passed on August 14, 19 4, passed to oppposita 
parties Nos. 3 and 4. On April 3, 1935, opposite parties 
Nos. 8 and 4 instituted execution case No. 5 'j 9 of 1935 
szninst Opposite party No. 9, Sm. Hema Bewa, On July 
17. 1935, in the course of tliese execution proceeding Hema 
Bewa's holding was sold and was bought by the petitioner in 
Ibis case, Gbarubala Dei. Thereafter on December 21, 1937« 
Hi application under Sec. 174, B. T. Act, was Bled by opposite 
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parties Nos. 1 and 2 for the purpose of settiae a^ide a sale. 
These persons maintained that on July 193k that in a mouth 
before the date of the rent decree af^ainst Hema Bewa, this lady 
had transferred her holding to them under a registered kobala. 
They therefore soujjht to have the sale 8“.t aside mainly on thrc i; 
grounds : (1) They contended that, on the date when the decree 
was passed against Hema Bewa on August 14, 1934, there wa^ 
no relationship of landlord and tenant between opposite party 
No. 9 and the landlord ; (2) They pointed out that they were 
not parties in the rent suit or in the subsequent execution 
proceedings and they maintained that as Hema Bewa had parted 
with her interest in the holding before the date of the decree, 
the execution sale which was subsequently held on July 17, 
1085, should not bo regarded as being effective ; (3) Their third 
objection was to the eff-^'Ot that no notice under Or. XXI, r. lO, 
C. P. Code, had been served on opposite parties Nos. 5 to 8 and 
upon opposite party No. 9 Hema Bewa and, this being the case, 
the execution sale must be regarded as a nullity. 

The sale was set aside by the learned Munsif on the 
third ground only and be held that the execution sale mu.'^t 
be regarded as a nullity because no notice had been served 
on the transferors and upon the judgment-debtors as re- 
quired by the provisions of Or. XXl, r. i6, C. P Code. 
The decision of the learned Munsif was affirmed on appeal 
by the learned District Judge. The main argument put 
forward in support of the order made by the Courts below 
is to the effect that the provisions of Or. XXI, r. 16, C. P. 
Code, must be regarded as mandatory and failure to comply 
with these provisions mu«t, therefore, reader an execution 
sale a nullity. In support of this argument reliance wt^ 
placed upon a decision of Mukherjee, J., in iSURlFA Khatoo.v 
V. AaiUANNESSA Bibi (1). Iq that ctise the learned Judi'a 
pointed out : 

Legisitture intended thit the question of the veiidily of iHe 
assignment should be determined once and for sit in tbe presence of tlir 
parties interested, after due oottces had been serTcd upon tbe judgme^^" 
debtarts and tbe assignon as irttl” 

On the facts of that particular case, he held that the 

(i) II R. c. Si^ ; A I. R. 1938 Cal. 734 ; 178 1 . C. 157 : 4* C. W. N 
949 > 
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execution sila witlj wliicl» ho was tlenUii^ -laust bo» rcs^ardwl 
fts a nullity. The fads of tbo prtjsont owe are, luuviiver, clearly 
.il!stin:<uishablo form tboso connectod with the case with which 
Mukiierjee, J. was dealing in Somra Khatoon v. AsImannkssa 
lilBl (l> cite I abov'u. In the case now before u«. ailinitltHily, 
on July 3, 1938, opp »siio parties Nos, 5 to S who w«ro iho 
persona who had traasforrod their interest in the decree on 
September 12. 1934^ made a statement in Court to the olToct 
that they had in fact, sold tboir iotorost to opposite parlies 
Nos. 3 nnd'4 and that they had full knowlwlee of the c.'teculiou 
proaecdinjjs and tlio sul)se<ju;nt sale and that they had no 
objection to the execution of the decree. A similar statement 
Was made by the ju tj'ment debtor, opposite parly No. 9. It 
therefore appears that the parties directly interested in the 
service of notices, under Or. XXl, r. 16, Civil Procedure Code, 
had expressly waived and rights which they may have hatl in 
respect of such notices. It appears form tljo pnnisions of Or. 
XXI, r. 18 Civil Procedure Co<le that the notices to which 
reference is made in that Rule are merely for the boneflt of 
the transferors an I the judginjnt-dohturs and it was apparently 
the intention of the Legislature to ensure that execution pro- 
ce nlings should not be continued unless the transferors and the 
iudgmont-dehlors bad had a suitable opportunity of coming 
forward to coutost the validity of the assignment if they wished 
to do so. I do not think, huWevor, that if the persons directly 
interested waive their right, acknowledge the validity of the 
assignmont and raise no ohjoclion as far as tlio elocution pro- 
ceedings are concerned, non oomplianco with the techinical 
requirements of Or. XXI, r. IG, C. P Code, would render a 
sale a nullity, which had boon hold in tho course of execution 
proceedings in wliich notices under Or. XXl, r. HO, C. P. Code 
had not been served. 

In this view of the cage, I think the Courts below wore in 
error in setting aside tho execution sale on account of non- 
compliance with the requirements of Or. XXI, r. 10 of tho 
Code. In any event, I do not consider that having regard to 
tho facts of the case, opposite parties Nos 1 and 2 had any 
w>cxjs sTAXDi under Sec. 174, B T. Act to apply to have tho 
execution sale set aside. Sub-section (3) of Sec. 174 of the Act 

(i) II R. C. 336 ; A. 1 . R. 1938 Cal. 7J4 i *79 !• C. *57 ; 4> C. W. W, 
949 - 
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allows an. application to set asiile a rent sale to be nia.le by a 
iuilLnuent-debtor or any person whose interests are affected by 
{he sale, tu this case admittedly opposite parties Nos. 1 and 2 
were not parties to the rent suit nor to tlie subsequent proceed- 
iiiKS taken in execution of tho decree, which was pas.^ on 
Aimustld im. It is true tliat it was their case that Heraa 

boldine to them a month before the decree. The fact reoiams, 
howerer that opposite parties Nos. 1 and 2 were not parties to 
this decree which on the face of it jn'oceeds upon tlie assump- 
tion that her interest had not been transferred to any other 
nerson before the date of the decree. It may. of course, bo 
possible for opposite parties Nos. 1 and 2 in any properly 
constituted suit or appropriate proceedm-; to show that, as a 
matter of fact, the transfer as alleged by tiiem, had actually 
taken place. But, as far as these proceedings are concerned . 
it is quite clear that they are not affected cither by tiio decree 
or bv tlie subsequent rent -sale hold in executin of that decree. 
If durin" the course of the execution procedings, opposite 
uarties Nos. 1 and 2 are dispossessed by the decree-holders, 
opposite parties Nos. 3 and 4, it would, I think, bo open to them 
t?lle an application under Or. XXI, r. 100, C. P. Code, and the 
Question would then have to be decided whether opposite parties 
Nos 1 and 2 were really in possession of the holding on their 
own account by reason of the alleged transfer to thorn on 
T,.1v 14 1934 If so. tliey would normally he entitled to recover 
posLsion of the holding under the provisions of Or. XXI, 
r 101, C. P. Code. I do not think, however, that on the 
proceedings as they stand, these persons had any tocus standi 
to apply to have the execution sale sot aside under the provisions 
of Sec. 174 (3), B. T. AcU 

In view of tho considerations stated above, in my view, the 
orders of the Courts below cannot be supported and they are 
therefore set aside. This Rule is accordingly made absolute 
with costs, Tho hearing fee is assessed at three gold mohpbs. 
The proceedings in Execution Case No. 599 of 1986 should now 
continue. 


i.K.C. 
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Appeal No. 407 of 1937 , 

Present Jack. J. 

14’h Dfccraber, 193S. 

Snm.ui KAMIM DAS(. 

. P. 

HARI PAUA DUTT, 

D(K%mtnt of kaH to pnry thi nnt^ 

AtfuiffS ngiUranoft. 

Tbe admissibility ol tbe Soknama it seems clear that ioaitnuch aa it is as 
agreement purporting to vary the rent reserved in a previous registered lease, 
it would also require registration. 

Where a document purports to vary the rent, it requires registration. 

That in accordance with the general principles that if one wishei to 
vary the rent on which the land is held under a registered lease, it should be 
by a registered instrument, 

JFt€id again — That the previous lease was compuliorUy registrable or not. 

The facts appear from the Judgment. 

Messrs. P. Ghou, R, A’. Pal and E, Bhatiacharju^ioi the Appellant, 

Dr. Sen Gupta and Mr. Ueukramdat Chaktavariy-^iox the Kespondent. 

Judgment — This apped has arisen out of a suit for 
recovery of produce rent of the plaintiiT’s half share of the rent 
of cortnia laud doscribod in the plaint on the basis of a 
KABULI AT. The defence was that at the time of the oxeoution 
of the kabuliat there was a pre-existing tonanoy and therefore 
defendant No. 1 had no ripht to execute the KaBOLIat at the 
rate of rent claimed by the plaintiff. The suit was decreed at 
the KABOLIAT rate iu l)oth the Courts. The two points raised ia 
this appeal are, firstly, that the solbnaMA Kx. 1 (A) Wai 
wrongly held to be inadmissible in evidence owing to not being 
registered, and secomlly, that tlm rate of rent was nss juoicatA 
having been decided as between the parties in a previous suit 
and that the admissibility of the solexama is also res judicata 
inasmuch as it was admitted in a previous suit between tho 
parties. As regards the admissibility of tho solenama it seems 
clear that inasmuch as it was an agreement purporting to vary 
the rent reserved in a previous registered lease, it would also 
require registration. If any authority is required for this, it is 
to be found in Kailasb Chandra Pathak v. Madan Mohan 
blNOH (1). On behalf of the appellant, tliis ease has boou 

" {«) »73 1 . c. 596 ; 4* c. W, N. 107 ; A I. R. tni < »' 499 ; >0 1;. 

693. 
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differentiated on the ground that there the learned Judge relied 
upon the case in Lalit Mohak Guo« V, Gopalichok C<>al Co., 
Ltd. (1) in whfbh the previous lease was compulsorily r gistr- 
able, and therefore it is souglit to distinguish the case on the 
ground that in the present case the previous lease which was a 
BAITATI lease was not compulsorily registrable. It appears, 
however, that the general proposition that was laid down in 
the case in Kailash Chandea Pathak t. Madan MaHan Singh 
(2) was that where a document purports to vary the rout, it 
requires registration, and it seems to mo to be also in accord- 
ance with the general principles that if one wishes to vary tho 
rent on which the land is held under a registered lease, it sliould 
be by a registered instrument. The fact that tho previous 
lease was Compulsorily registrable, does not appear to mo to 
alter the principle. 

At the very last stage another point was raised, namely 
that in fact the Lohars were not liolding under a registered lease 
since their lease was under the llatis, whereas the plaintiff 
purchased in execution of a mortgage decree against one of their 
Tenders and the tenancy which the Lohars held was not under 
a registered lease. But the whole point at issue between the 
parties was w’hether the Lohars held under a pre-existing tenancy 
or whether tho lease terminated, and tho decision in tho previous 
suit was that the pre-existing tenancy was still existing and 
that pre-existing tenancy was a tenancy under a registered 
lease. There is, therefore, in my opinion no substance in the 
points raised in this appeal. The result is that this appeal 
dismissed with costs. Leave to ai)peHl under Cl. 15 of tho 
Letters Patent is refused. 


u. 

(i) 39 C. a84 ; la I. C. 713 ; 16 C. W. N. 55 ; 14 c! L. J. 411. 

(a) 173 !• C. 996 ; 4» 'V. N. 107 ; A. I. R. 1937 Cal. 499 ; 10 R. C. 

603. 
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PRIVY COUNCIL 

Apt)«il from the Supreme Court of the island of Ceyloo. 

Present Lord Alnkss, Lom Romer, and Lord Porter. 

14th February, 1939. 

SIMON CHRISTOPHER JAYaWaRDENE 

o. 

ALFRED CHRISTY JAYAWARDKNE and others. 

l^ase — If rtstticiton cfauu void Of voidahU — Gift if ffaiid — Divitt if pe/W— 
If iuit fme$iafy to avoid wKtn a ikifd party has aptiom — Esfoppit, 

A lease by the Government contained a clause forbidding the lessee to 
transfer or deal with the lands demised by way of sale, sublease, gift or 
mortgage without consent of the Government. It also provided that such a gift 
etc. without consent will be absolutely void. It further proviiled that in case 
of breach of the covenant the lessor was to re-enter and repossess. The leaao 
purports to have been made to the lessee bis executors, administrators etc. ui 
express terms. 

The lessee made a gift of the lands demised to his four tons, there wai art 
application for permission to donate but it was given on cotta in conditioof 
which were not fulhiled. The lessee then made a will and devised the land 
to the appellant one or the said sons. Go bis death the appellant took out 
probate and possessed the same quielty on payment of rent to the Govirnmenl am 
a substituted lessee. .-Xfterwardf he was dispossessedtof J of the lands by hia 
♦wo brothers on behalf of the three. He then brought a suit for quiet possesiion 
and injunction. Tlte trial Court decreed his claim. On appeal to the Supremo 
Court of Ceylon the suit was dismissed, ©n appeal to the Privy Council* 

Bold — That the lease was at least voidable by the crown and the crown had 
avoided the attempted donations. 

Held That the donations were void and did not operate as a valid 
assignment of the tenant's interest in the lease and therefore there has been no 
forfeiture. * 

Mold furtfur — Tbit donations being void and the lease continuing in force, 
the tenant retained his full interest as before the gift. 

Held too — That the tenant was tbur capable of disposing of that interest 
by will, when the lease was granted to the lessee' which term included hit 
executors also, and the appellant as ex^utor is entitled to bold the lease as • 
permuted assign. 

Held -That the executor takes not for himself but for the devisee 

under the will which appoints him executor and the passing of the property 
IbToughihe executor to the deviiee is no breach of covenant not to assign. 


2a 
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Bild fui(fh€P^T\M iocluiioo of executor in the term lessee irslidiles 
execatorVtaictk>D AHo irlfieh tt to tnoefer the Seise to some devisee even if 
that devisee beltimieSf* 

Mild Thai if iiJCh i devtse fail under the forfeiture clause in the 
lease, forfeiture has been waived bj accepting rent from the appellant as a 
substituted tenaot* 

B 0 ld The aitenst^ed donation was void against the Grosra, and that 
it was avoided by the Crown also by subsequent acts, that formerly permtision 
to donate was refused, appellant cannot transfer to the respondents without 
aequisite consent, therefore the respondents can claim no legal right agaiiist 
the appellant. 

Bild /ae--Thtt the respondents accepted the donations with full knowledge 
of the forfeiture clause and they did not act upon any representation nor altered 
their posttron to their prejudice, hence no estoppel arises. 

Bildfurthir — That fidie commiaum properly constituted and accepted 
eanoot be revoked : Soyia v. Mohiden 17 N. L. R. 379. 

Btld /cH^—Xhat a Solemnly executed and duty registered inttrument must 
•land until set aside by a competent court. 

That the donations might be valid but the property did not 
|mss as it was not at donor's disposal. 

Beld also — That in this case no suit was necessary to make the crown's 
election affective. 

Beld again-^T\\%i in this case the prown and not the appellant gainsaying 
the title no estoppel arise. 

Messrs. B, S. Ballett, JP. C and Stephen Chapman-Aox the Appellant 

Messrs. Z. Dt ^ita^ K, C. and Ktntlm Fuedy --ioi the Respondents. 

Lord Porter. — The appellant in this action, who was 
also the plaintiff, is one of tho sons of the late J. V. G. A. W. 
Jayawardene, Gate Mudaliyar, Tho first three respondents 
are also his sons. 

The deceased man was apparently a considerable landowner 
in the Island of Ceylon, and amongst his other properties was 
tenant under the Grown by an indenture No. 29 executed on 
October 29th, 1919, and on February 23rd, 1920, by the 
respective parties, of a certain allotment of Crown land called 
Kajugahaudumulleduwa, Kajug^haudumullelanda and Ghilago* 
dajcele in Maggon Badda, Kulutara Totamnne and Maduwa 
village, Iddagoda Pattu, Pasdun Koralc West, Kalutara 
District, Western Proyince# 



i»s9-4o] Bengal weekly law reporter. 9i 

S. C Jayawaroxni V. A.C Jayawardimx 

The lease was entered into by the Governor of Qeylon on 
behalf of the Crown as lessor on the one part and by the 
deceased man as lessee (an expression which was stat^ to 
inolude his heirs, executors, administrators and permitted 
assigns) of the other part. 

The estate was to be held in perpetuity subject to the 
covenants and general provisions contained in the lease. 

The covenants contained provisions for clearing and 
planting, pajFing rent, and tlve non-eroction of buildings on the 
land. The tenth covenant must be set out in full. It road 

"The Lessee and his aforewrittea shall not lub-let, sell, donate, mortgage, 
or otherwise dispose of or deal with his interest in this Lease, or any person 
thereof, without the written consent of the Lessor, and e?ery tuch sub lease, sale, 
donation, or mortgage, without such consent, shall be absolutely void.*’ 

The second general provision was also important^ and is 
as follows : — 

"That if any rent hereby reserved shall remain unpaid and in arrear for the 
space of more than one year afiei the time hereby appointed for payment thereof, 
whether the same shall have been lawfully demanded or not, or i1 any breach 
shall be committed by the Lessee of any o( the Covenants herein of the Lessee's 
(urt contained, or if the Lessee Shall abandon or cease to cultivate the said land 
in manner provided in Part IV of this lease, or if tht Lessee shall [)ecorae baok^ 
rupt or compound with his creditors Or if the said land or the interests of the 
Lessee or bis aforewritten be sold m execution of a decree against him or his 
aforewritten, then, and in any of the said cues, this demise and the privileges 
hereby reserved, together with these presents, shall forthwith cease and deter- 
mine, and the Lessor, his agent or agents, may thereupon enter into and upon 
the said land and premises, or any part thereol in the name of the whole, and 
the same have, re-possess and enjoy as in his former estate, and^he said land and 
premises shall forthwith revert tp the Crown, without any claim on the part of the 
Lessee or bit aforewritten against the Lessor for compensation on account of any 
ienprovemeots or otherwise howsoever.” 

The deoeaBed man took possessiou under the lease and 
continued in possession nntil his death on Januaty lOth 1980. 

Moaliwfiiie, ih Itfayi 1927, be was for some reason anxious 
to make a’doo^ of gift 5f the whole Or at any rate a largo 
portion of his ^operties to bis four sons in equal sharfls, and 
amongst those properties he desired to include the Grown 
lease. 
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Accordingly he wrote on May 16, 1927, to the Assistant 
Government Agent asking that permission to assign might be 
granted. Without waiting for the permission to bo obtained, 
however, he executed for deeds of gift between May 27 and 
30, 1927, giving one-quarter of his estates to each of his four 
sons. Each donation was subject to his own life estste and to 
each was attached a fidei commisstjm. These deeds included 
the Government loasa amongst the properties given, and were 
in identical terms save in one matter. That in fayour of the 
second respondent recited that his father had ap^iiied for and 
obtained the written consent of the Governor, whereas the 
other three recited only that ho had applied for such consent. 

The Government Agent did not reply until July 27th, 1927, 
when ho asked to he furnished with a draft of the proposed 
deed and laid down certain conditions upon which alone 
permission would he ‘'rented. He ended by saying that the 
donee should uniierstfuul that the lease was liable to cancel- 
lation for any default. The deceased man did not comply 
with the Government requirtnnents but endeavoured, without 
success, to persuade the Government authorities that the deed 
was in order. Wlien ho failed in this attempt, he caused four 
deeds of cancellation to he prepared and apparently a draft 
copy was sent to the Government Agent. Finally on March 
8tb, 1928, the Agent returned tlie dr ift copy and wrote in the 
following terms : — 

•‘Sir, 

I have the honour to retuin the draft deed of cancellation and to inform 
you that the deed of gift already executed of your own accord is invalid by 
reason of Government Consent not having been given thereto. If you are legally 
advised that cancellation is necessary, no question of obtaining Government 
Consent arises. « 


I am, Sir, 

Your obedient Servant, 
(Signed) E. T. Dyson, 


Assisraot uovernment Ageot.” 

cancelled, but at the bottom 
01 this letter is to be found ffhe words, “Deed of Gif t invalid 

n n ^ ® their Lordships 

can dwiY© no assistance from them, * ^ 
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On Oofcob 'T SSrd, hovre^eiw of the same year, the deceased 
ittan m<Ade his mlh leaTtn^ att his fircperty, save fot Cf 
Ba. AOOO to his gran«l-daa|/iAet« the appellattt, he 

also a}li|>o«ttted bis executor. 

A-ittr the death of his lather the app^IlaaVs name was 
efiftered «« the Bagbter of Bents of ()k>VarnmeQt lauds leased ia 
jpsr|setlrit.y> as taibseibuted lesseot aud he entered iixto and 
remained in possession of the property in dispute ant0 
November 1982, vrhon the third defendant dispossessed him. 
Later on,; .the <ipst defeniant Cntercfd itfto possession. Both 
the third and firU dufandants afe said by the appeBant to fawee 
entered into possession on behalf of tho three defendants traid 
nCt bn his behalf. It appears from tho appellant’s evidence 
that tvhi 1st he whs in possession he paid the Government rent, 
blit that after ho Was dispossessed, he could not pay the entire 
rent wnd the respondents made owtain payments, but there ia 
no evidence tliat the Government accepted them as tenants. 
Indeed the payments were onjdited in the GovuramcDt books 
to thn account of tho appellant as substituted lessee. 

The respondents did not give evidence. Whether the 
appellant accepted the deed of gift or not, is not clear — probably 
he did, as ho said in cross-examination, “I got a gift of one- 
forth share of this land. I was present when all tho gifts Were 
made. I signed as a witness to deed No. 1/8.” This last- 
mentioned deed was that giving a one-fourth share to one of 
his brothers. 

The plaintiff having been dispossessed in this way, brought 
the present action against the first three respondents olgimiug 
a declaration of title, that the three respondents be ejected and 
the appellant quieted in possession, damages, and an injunction. 
Inasmuch as tne premises were held on a lease from the Crown 
he made the fourth respondont a party to tfto action, bilt 
claimed no relief agaiiist aim. 

Bits Case wee timt no eonsebt bad been given to the disposi- 
tion of the mtate and thed, the purported gift passed no ,propctt9 
either to himiself of any of his brothers, because hy the tetms 
of Ol. 10 of the lease any disposition of tho property #{^out 
the consent of the Crown was absolutely voia. ** 

In ’answer the first Uiree /respondents pleaded the four 
gifts which •tliey eakl were snlneot ‘in eadb case to a fidsi 
oovipMiOit in lavonr of tbcirAbuaren,of| in default, ^ favour 
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of the lawful hairs of each of the donees; acknowledged that 
the appellant was entitled to a onc-fourth share; pleaded the 
covenant in the deeds of gift by the donor that iio imd full 
authority to donate the estates thereby given and would warrant 
and defend the same to the donees; and pleaded that the 
appellant, as cUiming under the deceased testator, was bound 
by that covenant ai-d was estopped thereby from questioning 
their title. 

Alternatively they said that by reason of cl. 10 of the 
lease the testator had no power to dispose of the property by 
will. 

At the trial of the action both parties agreed to waive 
damages of all nature (if any) duo to them up to the hearing, 
leaving the substantial issue whether the property passed by 
the deads of gift or whothor at any rate the appcilant was 
estopped from denying that it had. 

The Bistriot Judge who heard the case in the first instance 
gave judgment in favour of the appellant, but was reversed by 
the Supremo Court by judgment, dated December 4th, 1936. 

The appellant has appealed against this decree to His 
Majesty in Council. 

The Crown took no part in either of the Courts in Ceylon, 
but have attended their Lordships’ Board in order to preserve 
their rights in case it should be held that the a])pollant was in 
the wrong and in order to give any assistance ovhich they were 
able. 

Those being the facts, the first question to be determined 
is whether the purported deeds of gift of this land pass any 
property or not. The answer to this question depends upon 
the terms and.effoct of cl. 10 of the lease. 

It is not necessary in construing the clause to determine 
precisely the limits of the acts prohibited by each word of the 
clause. Admittedly the gifts to the sons were donations. 
No written consent to a donation was obtained and donations 
are prohibited without the written consent of the lessor. 
Without such consent the clause declares every donation to be 
absolutely void. 

In a series of oases where a lease has been granted upon 
the terms that if certain conditions are not fulfilled or am 
broken, it shall be "void'* or "utterly void" or "null and void 
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to «U intents and purposes,** it has been held that upon a 
failure by the tentant to fuffll the conditions, the.lease8 are 
iiol IPSO PACTO void but are only voidable at the option of the 
. lessor The principle is explainwl in Davekport v. Rho (1) 
and the cases quoted therein in refereftca to English Law, and 
a similar principle is to be found in Roman Dutch Law See 
Fernando v. Fernando (2), and SrtvA v. Mohamitdo (3), in 
Cl y Ion, and Bbeutenbach v. Fbankkl (4), in South Afrioft. 
It is to be observed that in those cases it is the lease which is 
declared to bo void, not, as in tho present case, the assignment 
of the lease, but their Lordships, without expressing any 
opinion upon the question, will assume that those decisions 
are applicable to the latter as to the former class of case. 

Even if this assumption bo made, it is clear that in tho 
present case the lessor never by word or act assented to or 
acknowledged the donations. On tho contrary, as appears by 
the letter of Marcli 8th 1928, the Government claimed that the 
donations were invalid. 

Some misapprehension appears to have arisen in tho 
Supremo Court as to tho effect of this letter. That Court 
seems to have thought that despite tho terms of the communi- 
cation the Government by their subsequent acts affirmed tho 
lease. In this they were mistaken. Tho Government affirmed 
the lease because of — not in spite of — tlioir refusal to acknow- 
ledge the donations. If the donations were invalid, there was 
no breach of condition boceuao there had been no dealing with 
the land contrary to tho terms of cl. 10. If, on tho otiior hand, 
the donations had been valid, notwithstanding tho lessor's 
refusal to give its written consent, then there would have beea 
a breach of condition such as might entitle tho lessor bo avoid 
the lease. Indeed tho Government wore represented at tho 
hearing before their Lordships toi tho exprdSs purpose of 
contending in case the donations were held valid, that the right 
which they claimed to possess of forfeiting the lease wu« 
unaffected. 

In their Lordships’ view tho lessee had validly contracted 
that any donation made by him was at least voidable by tho 
Crown, the Grown had avoided tho attempted donations, and 


(0 37 t- T. 7t7 ; 47 L. J. P. C 8 ; <1877) 3 A. C. 115. 
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tliQta donalaoiM beii^ void, did ^ot p|>erate m a valtd asaign- 
in gnt f of tenant's interest In the lease and thwefore there 
has been no forfoitnre. -See Do* Powbll (1). 


if Ihe lease rema&ed in force and Dhe nttemi^ed donwtieiie 
of ttK lesOee were Toid; the tenant retained his foil intemt 
mid was capable of disposing of that intwest hf will to whom 
he pleased, sabje^ to two questions : — 

(1) Did cl. 10 prohibit the tenant from disposing of the 
lease by will 9 

(9) positi&i between the Crown and the 

lessee, could the appellant, aS eXSecutor of bis father, repndiate 
ms father’s gifts which bad ndver been cancelled ? 


(1) Had the lease been granted to the testator srliptid- 
TEH, the difficult and doubtful questionjwbether a devise Would 
have been, a ‘‘disposal of” or "dealing with” his interest in the 
lease woul(| have arisen. Even if the true view be that a 
devise is not a breach Of a cOVedhht not to ASSIOK — see CmtsOKI) 
Blbncowb V. Bdobt (2;, — it does not follow that it May not 
hfe a breach of a covenant not to 'msPosb op or dbai. wrrs the 
Ihaso. Their Lordships, however, do not find it neoessaTy to 
express an y opinion on matter. 

The leaie Was not granted to the testator alonfe. R was 
graoted to the lessee, and that eifpressioh is defined to inOhlde 
executors, administiators, and permitted diiH^ns. 
An ei^htdr fs therefore in terMs'one of the lessees and foment 
as mtibh entitled to hold the lease as is a permitted hs^ijgn. 


The. tme view, as their Lordships think, it expressed by 
Bayley, J. to Dob d GkioDLBBHBRs v. Bbvak (8). That was 
'a case in which the lease pasted to the trustee in baqloruptcy 
of the tenant, and it was eontended that, though ^ie^e 
‘‘mi^ht'fMum tothe trustee ‘ without a breach the ooyehant not 
thr aati^ yet there was a breadi if they, ija their turn, 
summBoa.fox the benefit of the estate. To this argument 
Ba^ey, J. replied 

*^hin 't((a sMtKnen 'havB e^sdtr to tike h ttdTSt net ApolS of it 7 
llbSUttertAe iioiBy IwttietrOinrbttem, bt tw obHpd to tatsia it in tf.»i 


(O *9 R. R. jfsj 5 4 L. J. (O. K.^. rsy D. A R. ^ ; (»8t«) 5 

Ac Cr 309, 

[•) a W. Bl. 766 ! (inO s Wilt. K. B. 
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b*nrf» w of the Creditor* f6r whose bene6t the tew origintM) c«st 

upon them ? litd iubtecHf ihtt can neTwrtoa.^ 

So (rti ^secu^ot takes ' not iPor himsolf, but for tlte'devisoo 
under tbo will lafhich Hppdints’ him executor, and the passing 
of tite property through the «axecutor to the devisee is no 
broach of ct>veaant not to as^». If it were not so, tho 
naining of an executot as- inc^ded in the expressiort “fessoe" 
would' be meaPingless, .since hre function is , to transfer tho 
lease to some devisee even if that.devisitc bo liimself. 

Their Lordships would farther ]ioint out that if, as tho 
respondents contended, .“voidf‘. in. cl. 10 moans “voidable,” 
then even had a devise of the estat,o been a .b^caaoh of tho 
condition, the Crown who have ^ntered tlio appcllaul’s noma 
as substituted tenant and accepted rent, and who before their 
Lordships disclaimed any desire to interfere with his tenancy, 
have, if they could, waived the alleged forfeiture. , 

(2) If, as their Lordships think, tbo attempted donation 
was void as against or avoided by the Crown,, no estate in tho 
land could pAss to the donees. Tlie testator had not at the 
time of a.douf(tion .any eight to dispose of tliu Luid as ho 
purported to do. Indeed permission to do so wa-* cxjiressly 
refused. Nor has the appellaut now any rinht to dispose of it 
except with the requisite consent. Tlie only rights, if any, 
whi(m tho donees couid claim,' would bo some riglit by way of 
estoppel. •' 

Their Lordships find no evidence in the record on which 
an eftoppel could be based. SaVe that tho first throe respodonts 
apparently acoeptod the donations, they neither, acted upon any 
repros^tation. nor altered their position to their prejudice. 
Nor, indeed, did their father paako, any representation. aU 
tbst h!B..d.id was to purport tp make a donaticvi of a lease-r-a 
don^tioA rrh,icb ..by the terms nf that lease he could not tnuku 
and in making, which he. recited tjie. lease itselL 

AU-of the three respondents had express notice ftent tho 
wording of thQir> respective) donations that consent to assign 
had to., bo' obtained' and U appeared from two of the donalicns 
that iA had nohyet been obtained.. The third, namely, No. 175, 
did contain »».T^rQcital! that, thakoonsent had been obtained, but 
thn donee. Frederik Nicholas Jayawardene was not called as 
a witness and g^ve no evidence that ha bad: been misled by the 
recital. 
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Nor does the fact that a fidei commissitv was attached to 
each of the deeds of gift affect the result. It is true that a 
ram ooMlcisstnt preperlr constituted and accepted fjannot be 
reTOked~see Sotsa t. Mohidei|K (1)— and it is no doobt also 
true that a solemnly executed' and duly registered instrument 
must stand until set aside by a competent Court ; see Bbxjtxk* 
BACH ▼. Fbameel (2) (u. s.). It was accordingly contended in 
the Courts in Ceylon on behalf of the respondents that the 
donation being solemnly executed could not be set aside, or at 
best could only be set aside by an application to the Court in 
an action for vindicatio or bistitutio in inteqrcm — in Ceylon 
the exactsform the action would not matter. See Silva v. Moha- 
MODO (S) (o. B.) PKB Ennis, J. at p. 428 of (1919) 19 N. L. B.. 

So far as any of the property included in the donations was 
at the testator's disposal the argument may have force, but 
even if the donations are valid gifts, the question, so far as this 
lease is oonoerned, is not whether the donations are valid, but 
what property passes under them. In their Lordships* opinion, 
whatever may bo the case as regards the other property, the 
leasehold estate, the subject-matter of the present action, 
oould not, for the reasons given, pass to the donees. 

The ease differs from those in which a minor purports to 
grant a lease or to soli land during his minority as in SiLW v. 
MohaMUDU (3) (o. 8.) and Brytenbach v. Feankbl (2) (o. s.). 
In the latter, the lease or sale is not void ab initio — it is 
voidable at the option of the minor or perhaps, as Ennis, J. 
expresses it, it docs not bind the minor unless he ratifies it 
expressly or impliedly on attaining bis majority. But in such 
cases the affirmance or avoidanoe^of the lease or sale depends 
on the minor's action after he attains bis majority, and in such 
a case, he ma^ well be oompdlled to apply to the Court th have 
the lease or sale set aside before he can eSeotively dispose of 
his interest in the property to someone else if indeed he retains 
any right to deal with it at all. Where, however, the lease has, 
as in the present ease, been disposed of contrary to the terms 
contained in it, and that disposition is void or has been avoided 
by a landlord, there is, in their Lordships* view, no room for 
the application of such a doctrine, even in the ease of a sale 


(i) (1914) ly N. L. R. ti9. 

(*) (rB'S) s. L. K. App. Div. J90. 
(3) (<91^} >9 N, L. R. 4t<5. 
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or otiier disposition for value, much less’ where the disposition 
is a’ gift* 

la, th§ oases quoted the option to afflroi or avoid was the 
option 'of the minor himself. Had the right in the present 
case to av(gd or affirm rested with the appellant or even with 
bis father, this case might have had some analogy to those. 
But in this case the option is with the Crown, the appellant 
hsis no ohoioe in the matter, and there seems no reason for 
bolding that he must bring an action in order to make the 
Crown's election effective. 

For the same reason the statement by Voet in Vol 1, Lib. 
VI, Tit 1, Sec. 17 as quoted by the Supreme Court, that “the 
seller cannot himself vindicate property belonging to another, 
which has been nold by him, on the ground that he is not the 
owner even if be subsequently becomes the owner or is heir 
to the true owner", is not applicable to the present case. 

Even though one accepts the view of the Supreme Court 
that the principle upon which the rule is founaed is that ho 
one ought to gainsay bis own act, or (one may add) the act of 
his predecossor-in-title, yet the appellant has never gainsaid 
his father's act. It was the Crown who gAinsaid it, and the 
appellant cannot hold the lease for those whose title the Crown 
has refused to recognise. 

For these reasons their Lordships will humbly advise His 
^esty that the appeal be allowed, the decree and judgment 
of the Supreme Court set aside and the judgment of the District 
Judge restored. The first three respondents must pav the 
appellant’s costs of the hearing in the Supreme Court and before 
their Lordships’ Board. 

Up, O. d. CayUy. — Solicitor for the Appellant. * 

Mf. ‘Solicitor (or the Reipoodeoti. 

cr.K.i(. 
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Civil Appeal No 516 of 1988. 

Pfewni f— H artley AND HiifDKRSOif JJ. 

^nh November, 193S. 

RHZa ALl WAHSHAT 
dwarka PERSHAD SARaF. 

Ptntion^PaptPi d$p^i%Hd with t hi cpeditBp f§f a l(Hin-^Cridit0f ptosiCutH 
4k4 Mt&P lor chiating him-^pPoiuu% pmtion ‘ fapori^ Diktor acquiUid'^Dihtor 
if iniitM Jo ‘ nturn ihi pinslom papers. Cp. ^P. Codo Sec. § 1 %^^ Pension 
Ait. ^ ^ ‘ : 

' P^tiffon papW^ 61 the tccoii^cd were produced in Ccmt bf the con)pl«iot«L 
with whom they were deposited to secure a loan, in support of a charge of 
cheating. The ^ciK^d after aeqafttat cHitmed^return of the papeia Ctoin Court. 
The Gmitt ordered return to the complaioaot who 6lod tbem;^ Oa notice to 
High Court, r 

/frW— That the acd'nsed alone is entitled to draw pension in virtue of these 
pentioo paper* and the money ii protected from seizure, attachment and 
sequestration from any Court and hence these are not of any use to any one but 
tb6 accused. ' 

a/ia— That in this case there should be a departure f'rom Common 
practice and the papers should be delivered to the accused. 

Messrs; Af. K. Basu, DtN. Roy and Amituddin Ahmed — for the Appellant. 

Mr. /?.' for the Crown. 

Messrs. B. C. Chatieriee And Birtttear Chatterfu-r^iot xht ContpJainant. 

BA'rtley, J.—Tliis is an appHcation under Sec. 520, Cr. P. 
Code, Wia'de by the petitioner in reference to an order pasted by 
the Iftiiraed 'Chief Presidency Ma^ifitrMa The facts 'Under' 
lying the application are that the petitioner, a pensioner, inade 
d^or his ponisidn ptspers to the opposite party in oonnection. with 
negotiations for a loan to be made to him by the opfKaute..party. 
The grant of .the loan was. foUpwed jjy criminal proceedings 
against the petitioner who was alleged to have cheated his 

creditor in connection with the advance of the' money lent. 

These criminal proceedings ultimately resulted in the acquittal 
of the petitioner, but the pension papers which had been 

produced by the creditor as evidence in the criminal case 
appeared to have remained up to the present day in the custody 
of the Court. The petitioner applied to the Chief Presidency 
Magistrate under Sec. 617 of the Code to have the papers 

returned to him. The learned Magistrate was of opinion tb t 
the only order he could legally pass was that they should be 
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r«turne<l to the party \rho produoed them \t tho trial. Agaia«t 
that or.ler, the preeQ'if- application has . been mado. Under 
517 of the Cinlo, the C» mrt has jurisdiotioii to make suola 
an order as it tiiinks fit, fur the delivery to any person olaiming 
tu he entitled to possussioo of it any dociunent produced in a 
proceed ing. Any aucli order is subject to, tho revision of this 
Court, in virtue of 8<-c. 520 of the Code. 

In the present cise tre are dealing with a particular 
document, to wit, a pension paper, or pension papers which 
have no value whatsoev r to any person except the person 
entitled under them to draw tho pension. Moreover, under tho 
provisions of the pension Act, th^ money which the petitioner 
ftlone is entitled to draw in virtue of thoae pension papers, is 
protected from seizure, attac'iraont or sequestration by process 
of any Court in British Indiw at the instance of a creditor for 
any demand against the pensioner. It is perfectly true that 
in an ordinary cise of property or documents with which tho 
Court is called upon to deal, uii dor the provisions of Sec. 617, 
tho proper order to pass generally is that such property or 
(.uch document should, in the absence of a definite finding as to* 
tlie ownership, be returned to the person with whom it was 
found. In tho present case, however, there is a marked 
exception to the generd rule. Here there can bo no question 
that the Only person entitled to tho possession of tho papers is 
tho pensioner himself, and further the only person to whom 
they have any value whatsoever is the pensioner himself. In 
the aUte of affairs, the common sense view of the matter 
is that the petitioner should be allowed to regain possession 
of his own papers. We accordingly direct in modiffoation of 
the order made by the learned Chief Presidency Magistrate, 
that the pension papers now said to be in the custody of the 
Court he returned to the petitioner in this application. 

Henderson, J.—l agree The learned Magistrate was not 
correct when he thought that he had no legal power to make 
an order in favour of the petitioner. The terms of Sec. 617, 
Criminal Procedure Code, are pUin enough. He, however, 
rightly lays down that ordinarily in a case where the accused 
is acquitted, any property before the COurt will bo returned to 
the p^son with whom Jt was found or who produced it. But 
this U not ao ordinary, oase. The only, person to whom the 
pwiison pspev^ia of the slightest use is the petitioner. The 
somplainant cannot make a legitimate use of it and can only 
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me it as a lever to extort money out of tlie petiviouer ; I am 
certainly uqt prepared to assist bim to do that. 

V, K. M. 


(s. C ) 43 C. W. N. 250 ; 19 Ind. Kul. C»l 92 j A. I. R, 1939 Cal 161 ; 

iSa 1. 649. 

^ Civil Rule No. 419 of 1938. 

Present . -Jack:. J. 

8th •November* 1938. 

SUBODH CHANDRA MALLICK. 

0. 

AJODHYA HATUI. 

Sale sel aside on the application oj an intending purchaser — Sec. ijr C, P, 
Code-^/uriidiction of the Court to set aside the sale. 

Ao ioteodiog purchaser was misled by the mortgagee of the attached 
property who got permission to deposit the decretal amount and got the chalan 
paised and showed it to the said intending purchaser» but failed to deposit the 
amount and sale was held. Op bis application the court set aside the sale and 
00 resale he purchased the property. The original auction purchaser moved 
the High Court. 

j^^/^—That if the intending purchaser is misled by some omission or 
wrong procedure on the pari of the Court, the sale might be set aside under 
the provisions of Sec. 151 C. P. Code, but when the misapprehension is due 10 
the action of a third party Sec. 151 C, P. Code has no application. 

Held That no sale can be sel aside without notice to the auction' 
purchaser, 

Heid furiker^Th%{ if the judgment-debtor or other parties interested 
applied under order XX f Rule 90 on the ground of prejudice due to the facts 
alleged the Court would have jurisdiction to set aside the sale. 

Appeal against the order of the Munsif Court of Jhargram (Midoapur). 

The facts appear from the Judgment. 

Mr, S. C. Lahifi — for the Petitioner, 

Mr, Ps C. Matumdar — for the Opposite Party, 

Ordor.— This Rule was issued calling upon the oppcMiito 
party to show oause why the order, complained of in the 
petition, passed by the learned Munsif of Jhargram canoellius 



BKNG VI. weekly L\W reporter. 103 

Sua'DH Chvnora M\lucic v Ajoohya Hatui. 

a Sile l ‘'V of cerUiu property should not be 

Hsivie on tli(‘ gr )un I tint tlulcarnol Muusif bad no jtjrisdiotion 
tu sot asi-to llie s do in exoicisu of bis iabcrout power under 
Soc. 151, C. F. Code. Tbo oircumstauccs are as fuIlo.v3 ; On 
November 2 Hb, 193/, ou tlie prayer of tbo judgment-deliior, 
waiving all objections, to the issue of fresh Sfilo proclamation, 
the CiSe was adjourned to December 15tb, 1937, for sale. On 
December lotb, 1937, it was similarly adjourned to January 
Ijib 19)8, for sale. On January loth, 1938, it was similarly 
!idjjurnjd to February loth, 1938, and ou Febru »ry 15ih, l.)38, 
i! was a Ijournod to February 16th, l9o8. On February lOtll, 
1938 a petition Was filed by a mortgagee asking permission to 
deposit provisionally to decretal dues. On this it Was ordered : 

Up on February b, 1938, with chalao. Inform decree*holder. 
Let the amount be deposited in Court as prayed lor.*' 

On February l8th, 1938, this order was passed : “Money 
not deposited. Put up for sale at onco.” Then the salt) was 
lull and the Nazir reportotl that one Subodh Clumdra Mulliok 
purchased the property at Rs 101 and deposited the earnest 
money. On February i9th, 1938, the learned Munsif recorded 
this order : 

**The sale has already taken place and has been accepted. One, third 
person, Govioda Prosad Jana appears with a petition praying for re-sale of the 
properly after the cancellation of the sale already held. Heard Pleaders. As the 
tale has not been conhrmed. the Court has ample jurisdiction to set aside the sale 
or to refuse to confirm the sale ; vidu Raghava Chariar v, Mutugaa Aiudali ( i) 
On the grounds as set forth in the petition, I think the tale is liable to bo set 
aside. The petition is therefore allowed. Let the property be re-sold on the 
p«utiooer$* paying the earnest money of Rs. 24-4-0 to the A. P. Put up for 
re-sale on February t6th, 1938. Inforoa the parties through their respective 
Pleaders.” • 

Thereafter the property was re-sold and purciiasod by 
Govinda Prosad Jana at Rs. 400. The petitioner contends that 
under the provisions of Or. XXI, r. 92 the Court was bound to 
make an order confirming the sale and had no jurisdiction to 
aside the sale, there havi^ been no application under Or, 
XXI, rr. 89, 90 and 91. This was not a cage in which the 
Court was entitled to act under Sec. 151 and to cancel the sale. 

(i) 46 M. 583 ; 12 I. C. S45 ! A. I, R. 19*3 Mad. 63s ; 44 M. L. j. 680 ; 

(1983) M. W. N. 3»3 ; 3a M. L. T. aSs ; 17 L. W. 750. 
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^be petition on whiob the sale was cancelled sets forth that the 
petitiraer iiad attended t(ie Court on tlie 17th an i the mort- 
gagee haring shown him a deposit cbalan he was under the 
impression that the decretal dues would be deposited and 
that there would be no 8»le on February 18, and was confirmed 
in this view by the fact that a lot lowtr in the list was sold ou 
February 17. In support of his jurisdiction to exercise his 
inherent powers in this o»8e, the learned Munsif has referred 
to the case in Raousva Chariar v. Httrugesa Mudali (I), 
where it was held that the Court has inherent powers to refuse 
to conhrm and auction-sale held under its order if it is satisfitd 
tba,t it has been misled either in giving leave to bid to the 
decree -holder or in fixing the reserve price and that Or. XXI, 
r. is no bar to the Court exorcising its inlierent power to 
refuse to confirm the sale, even though no party applied to 
cancel tfhe sale. No doubt, the Court has inherent power 
where there is an abuse of the process of tho Court, but the 
question is whether In the present case there has been any 
abuse of the process of tho Court or whether the Court was 
n^isled by tne conduct of the parties as in the Madras case. 
In that case the decree-holder who had applied for leave to bid 
had failed to disclose the fact that for the prop rty Rs. b6,000 
had already been bid in a previous suit and that the Court had 
refused in that suit to soli for anything less than Rs, 45,000. 
The learned Judge says that he would certainly have refused 
leave to bid and would not have fixed so low a reserve price as 
Rs. 3,000 if he had been placed in possession of the facts. 
The oiroumstanoes of that case are, therefore tot-ally different 
from the facts of the present case. In tiie present onse there 
is no suggestion that the Court was in any way misled by the 
conduct of any of the parties. All that can be acid in favour 
of setting aside tho sale is that third party owing to the oonduct 
of another third party was misled and therefore did nqt attend 
the auction of the prpperty on Febifuary 18. The case was 
fixed for February 18, and the parties who waRt^ tO bid WQuld 
naturally suppose Umt the prder wpuld be pa^pd op tfie. 18th 
whether for s^e og fpr aqoeptapce qf the depofite whi^ was 
made, li the oppoiRte party wi^ed to oot^n^ thp property, 
he ought to have begn present ip Qpurt op t^C ISfh whep the 
order for sale was passed on the failure on the mortgagee to 

(i) 46 M. s8j ; 7* I. C. 545 ; A. 1 , R. iftas Had. 635,; 44 H. b. J. 680 - 
(19*3) M, VV. N, 3»3 j St M. L. T. aSs ; 17 L. W. 750. 
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niAke the deposit. Had the applioition fot setting aside the 
sale iteen made hy the judgmentHlebtor on the gaonod that 
there was no proper nOtioe of the sale or that the public were 
trisied into tbinkinff that there would he no tale on the 18th' 
there would have been some ground for the order setting aside 
the sale. 

But eren in hia applieaticn on February 19th, the opposite' 
tmrty did not state that the sals was hold ou an unantborized 
dste. It is not conte8te<i that the Conrt had no jurisdic- 
tion to set aside the sale under the provisions of Or. XXI, r. 9B 
nnd the only contention made' on behalf of the opposite party' 
is that the Mtmsif is jnstified in passing the order under Sec. 
161. The case reported in Raohava OHAaiAA v. MuROnSA 
Motam (1\ is an authority for holding that in a proper oale 
such ah order could be passed by virtue of the Court’s inherent 
power. With reference to this case, it' has been obserred by 
Madharan Naif, J. in SoHIMTBD Pillai v. MUTBOSBIsBItA 
PltLAI (2). 

" In ffnginta Ckariar y. A/urftta AfudaH (i) it wif held that (he Coutt hsl’^ 
inherent power to refute to confirm the «Ale on the ground that it »Si miiledla'’ 
fixing the reeerye price. This mey aUo he treated as a cate, having reftSrd to 
the (act that the Court wai misled into passing an order fot tale, where there bad 
been no vtlld sale.'' 

Thus, the base on which the Munsif founds his jurtadiotion 
is olaarly distinguishahte from the present case. In Shankab 
v. Jawharlal, (3). Kinkhede, A. J 0. lays down : 

'' With due respect I yenture to think that, just as in the face of an expresa 
proTifion of the Statute law, there is no scope for the exercise of its inherent 
jurisdiction under Sec. 151, C. P. Code, hy a Court, similarly there ousht to be 
little or no scope for the parties to exercise their inherent right to settle their 
disputes If its effect i« to violate the express provisions •f statute which 
creates or recognizes the claims or rights of ^ama fidi purchasers not parties to the 
decree." 

In view of the etptest pteviaibns of Or. XXI, r. 92, in my 
Opinion there is no justification for setting akide the sale 
contrary to the provisjons of the rules. If the parties con- 
cerned wish to set aside the ‘ sale, let them do so under the 


(>) 46 M. s8t ; 7a I. C. 545 } Pi.1 1 . R. 1923 Mid'. *35 ; 44 M. L. J. 680 ; 
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proTuions of the law, hot in this ase a third party wishes to 
set aside the sale on the gronnd that owing to a misapprehen* 
uon he failed to be present on the day of the sale and tiierefore 
was unable to bid. Had that been due to some omission or 
wrong procedure on the part of the Court, the sale might have 
been set aside under the provisions of Sec. 151, but beoanse of 
the action of a third party the opposite party was misled and 
was not present at the sale, on such a gronnd there is certainly 
no jurisdiction to set aside the sale under Sec 151. In support 
of this view I have been referred to the oases in NaNHSUtn v. 
UmAO Singh (1) and Ganda Mal v. Taj Din ( 2 ). It has 
also been urged on behalf of the petitioner that no notice was 
given to the auction-purchaser of the order setting aside the 
sale. No doubt the learned Munsif heard the pleaders on both 
sides, but there is no indication that the purchaser himself was 
present or represented when the order was made. On this 
piround also, the order was not justified. This Buie is accord- 
ingly made absolute and the order oanoelling the sale is set 
aside. In the circumstances of the case, I make no order as to 
costs. 


IT. K. H. 


(i) A. I. R. 1931 P. C. 33 ; 13Q 1. C. 6S6 ; 58 I. A. 50 ; aj N. L. R. 95 ; 
14 N. L. J iS ; 53 C. L. J. 187 i 35 C. W. N. 381 ; 60 M. L J. 4a3 ; 
33 L W. 449 ; (1931) A. L J. 857 i (>93«) M. W. N. a8i ; 8 O. W. N. 
585 ; lad. Rol. (1931) P. C. 94. 

(t) 13 L. 761 ; >4> 1 - C. 686 ; A. 1 . R. 1933 Lab. 99 ; 34 P. L. R. 70 ; 
lad. Rol. (1933) Lab. 15. 


(8.C.) 43 C W. N. Z91 ; 13 Ind. Rul. Cal. 84 ; A. L R. 1931 Cal. 181 ; 

* i8f I. C. 615. 

Civil Bole No. 809 of 1988. 

Pieseot B. K, Mukhsrjba, 
lotb November, 1938. 

SURENDRA NATH BOSS 

0 . 

ASHUTOSH SAHA, and otben. 

Maioiai s/AmAm wfi4U it imtMtks a dttd dOhailatUum^ 

MqmtUs agaimt atffgitgf. 
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SURSNDRA NATfif B<^K f. ASHUTOSH SaHA, 

Certtin propertiei w<!ro to the Deft, t ptrt of cotjiideritioo 

wH Held feick ti 1 third party who lost in two Courts taty 6 la a lecood appeiL 
li wAf stipulated that it wjjtd b) piiJ if no aposal b) Hied or if filed when 
*ippeal is dtsmisted, but if the Def^ bean the costa of the appeal they would be 
entitled to deduct the costs iocurred. At the end of the Kobala it was stated 
that time for filioR the appeal has eaoired aod if the balance be oot paid within 
7 days Mala will be void. This last clause was an interpoiatioo. The appeal 

ac^uaiis filed and ontestei at the Dift*s co<ts and dismissed. The ?endor 
then transferred his right to the balance on coosiderttioo to the plaintiff, 

^#M«-That though a material alteration nullify a document, here there was 
no material alteration, hence the plaintiff is entitled to a decree for the balance 
of the ourchase money after the set off fur the costs iocurred by the debt in the 
tppeal. 

-That the plaintiff purchased actionable claioi subject to the equities 
that can be urged against the assignor. 

Appeal against the order of the Sub-Judge of Pabna, 

The facts appear from the Judgment. 

Mr f. ChaMvapty — for the Petitioner. 

Dr. RadhaMnod Pa/ and Mp, R. iV. Chowdhupy •-•{ox the Opposite party. 

Ordor.— This is a Rule obtained by the plaintiff -petitioner 
on an application under Sec. 25, Provincial Small Cause Courts 
Act, and it is directed against a decree of dismissal passed by 
the First Subordinate Judge, Pabna, in Small Cause Court 
Suit No. 35 of 1937. The material facts may bo shortly stated 
as follows : Two brothers named Kristo Das and Debi Das 
purported to own a house in the town of Pabna and they 
mortgaged the said house to one Asutosh Saiia, the predecessor 
of the opposite party in th-s present rule on August 23rd 1929, 
to secure an advance of Rs. 2,000 only. After this mortgage, 
Kristo Das sold his equity of redemption to his wife Arunprova. 
The mortgagors had a step-brother named Girish who claimed 
a third share in the mortgaged property and ho started a suit 
for partition of his share in the mortgaged premises on that 
footing. This suit was dismissed by the trial Court as well as 
by the Appellate Court and Kristo Das and Debi Das were 
declared to be the 16 annas owners of the house in dispute. 

At aboat this time, there were ne^tiations between the 
mortgagee and the mortgagors for sale of the mortgaged 
property to the former, the aebton having no other means of 
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pajinji^ off tha dobt.OQ June 19th, 1933, « kobaLa was ex<‘Oute(i 
by the two brothers, Kristo Das and Debt lOas as well as by 
Kumudim (their mother) and Arunprora, the wife of Kristu 
Das by which the mortgajjeO properties were sold to Asutosli 
for a consideration of Rb. 3,700 only. The kobala recited that 
the mortgage debt amounted to Rs. 2,650 and dedncting that 
from Rs. 8,700 which Waa settled as the price of the property, 
a sum of Rs. 1,050 was payable by the vendee to the vendors. 
As however Qirish whs threatening at that time to file a second 
appeal to this Court and the result of the IHigatitm was still 
un^OWOt the vendee paid only half of the balance of the 
oonsideratioi) money amounting to Rs. . 625 and retained the 
other half as deposit in his hands. It was stipulated in the 
KOBALA th.at if no appeal Was filed by G Irish, then on the expiry 
of the psriod of limitation fixed for the filing of such appeals 
and even if an appeal was filed, then on that appeal beiiii; 
dismissed, the balance of Rs. 525 wouLl be paid by Asutosh tu 
Arunprova. The vendors on the other band agreed to carry on 
the litigation with Girish and pay all his expenses, and in case 
ho did not, the purchaser was given the option of carrying on 
the litigation bjmself and ho was to be reimbursed for all tin; 
expenses which he would have to incur for this purpose. At 
thB end of the dooumeut and after it was apparently finished, 
appeared a clause which read as follows : 

*' Be it declsrad that the date ot filing the appeal has ^aoired on June 17, 
1937, Rod i( wiibia seven days (rota this date the balance oi purchase naoaey is 
oot paid, the dociunent would be void. and iooperative.” 

As a matter of fact, however, an appeal was duly filed by 
Qirish and it was eventually hoard aud disposed of by this 
CQurt on Murch 19, 1936. On ^February 23, 1937> the present 
plaiutiff got stwo conveyances, one from Aruoprova and the 
other from • the 'throe other vendors by whhA' the claim 'of the 
vendors to the unclaimed: purchase money was tniusfdrred to 
him. It is OB the stren^h of this kobala that the plaintiff 
has instituted the present suit and be hxa oiaimed a sum of 
Rs. 706 represenUilgAhe balance of I parehaae money and interest 
thMaoQ und<jB the terms of tha korala.^ The* triab^Gourt 
dismissed the suit on'tha :soie gronnd thab tfaNSre was a 'material 
in the KOBiguk inada at the- imtanoe oLtbe plnintiF or 
hi|^.,pr«dai 0 B#soKS; -and. this ,inoaf)a^dtatsd ium from foim^Rg * 
UuK doo^meatA^ It is, the. .prgpoety' ol' this 
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thiit J'*9 been ohallen^d before me by the learned Adrooate 
wbo appears in support of this role^ It suoms to me 'that tho 
Inir on the point is perfectly well-settled. As Was laid down 
in MasTBR ▼. Miurr (1) : 

“Whenerer any insirument it purpotely altered by a perton in lawful 
pofietiion of it in a material part of it, the instrument it Void for the purpose of 
eneblinf any person to sue on it or to defend himself by using it at a direct 
defence depending on its obligitory force as an insitument,” 

The prinotplo has been applied by tho Court, in several 
cases :viDB tho cases in Qoor Chandra Das V. Prasanna 
Kumar Chandra (2) and H ARAN Chandra v. KisHorI Lal( 3). 
The whole controversy therefore narrows down to this as to 
whether there was any material alteration in tho document made 
by or at the instance of the plaintiff or his predecessor which 
rnakes him incapable of enforcing any obligation, covenant or 
promise contained in the same. The Judge has held that the 
<locument was materially altered by interpolation of the clause 
at the end of the document which I have sot out above and 
which is to the effect that as the date of filing the appeal by 
Girish had expired tho balance of the purchase money 
would have to be paid within seven days, filing which the 
document would be void and infructuous. Assuming that it 
was an interpolation, the question arises as to whether the rights 
and liabilities or the legal position of the parties as ascertained 
by the original deed were altered in a material way by the 
insertion of this clause. In my opinion tho answer to the 
question must be given in the negative. The document clearly 
shows that it was the intention ui tho parties that the balance 
of the purchase money would be paid only if no appeal was 
filed by Qirish or if any appeal was filed by him, when the said 
appeal was dismissed. As was held by the Codrt below, the 
clause mentioned above was based upon a total misapprehension. 
It was assumed wrongly that the time for filing tho appeal had 
already expired and consequently the balance of the purchase 
money had become payable under the terms of the document 
itself. It merely laid down a time limit, namely seven days 
within which the money was to be paid though there was no 
such Stipulation in the unchallenged part of the document. 

ti) loo E. R. 104a ; a K. R. $■)} ; (i 79 ') 4 T. K. 3aO. 

(*) 10 C . W. N. 783 ; 3 C. L J. 365 ; 33 C. 81a. 

( 3 ) A. I. R. 1939 Cal. 789 ; 50 C. L. ] i 73 - 
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The OfigrlAAl »tipaUtion would eeem to indimte that the motley 
beoeme payable as eopn as tliu time for filing the app^l expired. 
The fto^lfed alteration meutiuned a period of lime within which 
it had to be paid. It was held, howerer, and that rightly, by 
the Oourt in the previous litigation between the parties that 
the time was not of the esseooe of the agreement with regard 
to either of the stipulations. If that ie so« 1 am unable to bold 
that the alteration made any material change as regards the 
rights of the parties or that their legal p sition wag in any 
way altered. In niy opinion, therefore, the plaintiff’s case 
should pot have been dismissed on this ground alone. 

There is one matter, however, which requires consideration 
before the plaintiff can be given any relief. It appears that 
it Was the opposite party who carried on the litigation with 
Qirtsh and eventually brought it to a successful termination. 
According to the terms of the kob&la they were entitled to bare 
the expenses incurred by them in connection with that litigation, 
and they also get a decree for costs against the plaintiff’i 
predecessors. As an ass'gnee of an actionable elaini, tlt« 
plaintiff could g )t the rights subject to all equities tliat could 
De urged against the assignor. The Court, however, rejnited 
this part of the defendants’ case ou the ground that the defen- 
dants did not pay proper oourt-fee and the claim was beyond 
the pecuniary jurisdiction of the Small Cause Court. 1 do not 
think that either of these difficulties was insuperable. If it 
Was beycnd the Small Cause Court jurisdiotiou of thw Subor- 
dinate Judge, he could try the case as an ordinary money suit, 
and in any event, if the demend for set-off was welMoanded, 
it could have been allowed to the extent of the pl.-iintiff's claim. 
The defendants might alsahave been called upon to pay proper 
court-fees upop the claim they made. In my opinfott tbds part 
of the defendants’ ease requires iavest^ation. I therefore 
make the Buie absolute and set aside the judgment and decree 
of the lower Appellate Court. The oass n sent back to the 
Subordinate J udge in order that the defendants’' efadm for set- 
off as made in their written statement may be considered aod 
decided. If the Court thinks it neceraary, it might allow the 
parties to adduce additional evidence on the point. Bok 

is aocordiugly made absolute. There will be ucr order as ^ 
costs in this Buie. 


U.K.M. 



fl t ) 43 C. W i (1939) «* tnii Rul C*>. 60 ; 6S C. L I- S *1 • 

A. 1 K 1939 Cat. 177 ; iSa ! C 40S. 

Civil RttU Me. •• of t98t. 

PtotiM B. K. MuK.tiKa}K«, J. 
it«h Ntveiaber« 193&. 

KAILASH CHANDRA BHAUMiti 

p. 

RAM RaNAI CHaKrAVARTY abd otftari. 

Btngal Ai»<*Uutal OtkUPt' Att Vll •/ tgj6^Afati(t pmdir Stc. 34, whi'k 
4tgi9M—Stc i. if a fiAstU wurtg^gtt without p**t*nal UuHlUf it « itkir— 
furitMtdpm •/ CtpU C—*t tMHuHni a duru it diUrmimt tkt ffpfmty 0n mtHct 
nnitr Stt 34, 

Tho patitionet »u a puitne tnottgagae ind «ai iiapleadtfd in a mnniaia 
salt and a mortgage decree «raa ptMed agaititi him at well ihdiigh he had no 
peraooal liabiUtf. During executiob he applied under See. 8 of Bengal 
Agric ilturai Oebioti* ACt ift reip -ct of thii debt ind notice under Sec. 54 wal 
issued upon the eiecuting Court which refused atiy-^oo mOiion to High Gouttf 

AfaM-~Thai when a auit or proceeding it pending before I Civil ot 
Revenue Court in respeot of a debt iitcluded io a petitioD under Sec, S B, A. 
D. Aet« Board bee jurisdiction to iitue a notice for ttay under Sec. 34' 
fpg u AppU m V. Rmtkmptu I. L R. (i9}7) a Cal 615. 

Htfi afie-M Thai when the debt hat been aatitfied by tile of the property, 
there being ooihing to ttay no noiioe under See 34 can itiue. 

Stid /er/Asr— -That on receiving dotice under Sec. 34 CiVii CoftH eaoool 
inveatigate the quettioo whether fhe appHcCbt it a debtor. 

MM /ee.^Tbat the petitioner could be a debtor though there it no pertd* 

liabilky to pay. 

Appeal ^ainef the order of the Diitriot Judge of Noakbeli, 

The facta appear from the Judgment. 

Measra./, £. Sin Gupta and M. K. Ghttt-^iai Peti^ober. 

Matara, C. S. Sam and BkadHotH CkeMaparty -^\ot the Oppoiite Party, 

Chrd^.--4?hffJwtHli«nWi8 dtoAO tlid jud^ent-dobtopt fai 
n prOon^m^ tor eRdoutfIdtt ol a Baoytg’age dedrem antt ilbte ruin in 
dir«tted agaciBSt an ofddr' 6f KuaBif, TBifdl Oourt, Sudtnr* 
ftato, dated VFot'ettiber IStfai, 1 ^ 7 , Vefusiag to' stay tha exeoafeton 
procjedfBgs afte» fdoeipt df a from Debt Sektlenient 

Board uudetr £feb.^ S^l, BettgAl AgYicultutfal j)ebtdr/ Act. The 
facts aedetfiaiy fov tba of thin' Pble daay be ahorbly 

staled as follorrs : 'The opposite party No. 1 is the mortgagee 
who’ obtained a mortgage-deerde on April 
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1031. Thff original mtJTtgagor 19 opposite party N<'. 2 and the 
petitioner is the purchaser of one of the raortj'aged properties 
at an execution sale and he has acquired the other property by 
inheritance and partition after tiie death of his father who 
purchased the same at a private sale. He was impleaded as a 
defendant in a mortgage suit and the usual mortgage decree 
Was passefl. The mortgaged properties were put up to sale and 
purchased by the d*'Cree-holder on July 27th 1933, The sale 
w'as subsequently set aside and the present tapplicition for 
execution was made in 1937. After the execution proceedinga 
were started, the petitioner made an application to the Debt 
Settlement Board under Sec. 8, Bengal Agricultural Debtors’ 
Act. and the Board issued a notice to the Court under Sec. 34 
of the Act. The Munsif before whom the execution case is 
proceeding, at drst, granted a stay but later on vacated the 
order on the ground that the petitioner was not a debtor and 
consequently was not competent to present any application for 
settlement of his debts under Sec. 8. Bengal Agricultnral 
Debtors’ Act. Against this order, there was an appeal taken 
to the Court of the District Judge of Noakhali and the learnwi 
District Judge dismissed the appeal and upheld the decision of 
the trial Court. It is conceded before mo that the appeal was 
misconceived and incompetent in law and I have been invited 
by this rule to revise the original order of the Munsif refusiii" 
to stay the execution proceedings 

As I have said abave, the Munsif has refused to stay the 
proceedings on the ground that the petitioner was not a debtor, 
and as such, was not competent to come under the Agrioultur.il 
Debtors Act. It is quite true that the condition precedent for 
giving the Board jurisdiction to issue a notice under Sec. o4. 
Bengal Agriodltural Debtors’ Act, Is the inclusion in the petition 
under Sec. 8 of a debt in respect of which a suit or proceedin? 
is pending before a Civil or Revenue Court : vidb the case io 
JAYA.BANDHTJ Saha v. Rasbhani DasTA (1). If the proceeding 
bad already come to an end by reason of the fact that the debt 
was discharged or , satisfied by sale of the judgment-debtor.^’ 
property, then there would be nothing to stay and the Civil 
Court could not be called upon to exercise jurisdiction 
Sec. 84 : see the oases in Jaoabandhxt Rot v. Bhusai Bepari 

( 0 I. L. K. ('9371 a 615 ; 41 C. W. N. 9*4. 

(*) 1 1 R. C 343 ; A. I. R. (1938) Cal ts6 ; 178 Ind. Cm. 344 ; 4* C. W "• 
217. 
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iki|d Nath Mondai. ▼. BaAKAN^OT .KfWi>AL (1). 

}m the praseut onfie. huwuYpr. there is no. dispute th«£ thy^fTdis a 
pfooeeding io exeoution pending before the Oiyilf.Court in 
respect of a debt and the decree of the Civil Oourtjin, the mort- 
gage suit is ooDoluuve evidence as regards the existence of the 
debt. The eontentiun of Hr. Sen who appears on behalf of the 
opposite psrty is that there might have been a debt and a 
prooesitiog m respect of the same but the present petitioper Was 
not a debtor and ho ooujd not in law invoke the jurisdiction of 
the Bengal Agricultural Debtors’ Act in his favour. What is 
said is this that he did not borrow any money and was under 
no personal liability to the mortgagee-decree-holdor- He was 
the purchaser of certain properties which were undoubtedly 
subject to the mortgage debt but the equity of redemption whioh 
he purchased was in law a right and not a liability. This 
contention in my opinion cannot succeed. It is not open to a 
Civil Court on receiving a notice under Sec. 84, Bengal Agri^ 
Cultural Debtors’ Act, to investigate the question' as to Whether 
the applioabt before the Board was a debtor or-not ; see the 
cases in NtrasiHODAs Tttnsttkdas v. OHoaBKcnn (2^ Ha&isb 
Chandra Pal v. Chandra Nath Saha (8) and Boii,abala v. 
Nittanavda ( 4 ). This bas to be decided by the Board 
under S«»o. 20 of the Act and the decision can be revised by the 
appeliate officer appointed under Sec. 40 of the Act. 

But even- sssuming that tbo Civil Court is at liberty to 
enter into this question, L oannot aooept the contention of • 
Mr. Sen that a purchaser of the equity of redemption who was 
made & party to the mortgage suit and against whom the usual 
mortgage decree was passed was not a debtor within the meaning 
of law. A debt m, deBned io the Bengal Agricultural Debtors' 
Act inoUides all liabilities of the. debtor in eash oiv kind, secured 
or unsi^ured whether payable under a decree or order by a 
Civil ^Oourt or otherwise and whether psySbIe presently or in 
future ''There is a decree in the present case against the peti- 
tioner Who is liable to pay the mortgaged property'is to be sold. 
The fact that be cannot be made personally liable ' does aot 
really dffeot'tbe 'question. I would therefore - make the Rule 

.'(•) iL>iC C.sa^ ; A. 1 . R.tigjS) Cal. a6i ; 178 Ind. Cai. 186 ■, 4a C. W. N> 
ai8. 

(») *i R. C. 364 ; A. I. R (1938) Cat 40a ; 178 Ied.’Caa 509 ; 4a C, W. N, agj 
( 3 ) ii k: C. 846 7I. L. R. (>938) a Cal. 155 ; A. -I. Ri^ (19387 €aL 369 ; i8t 
. . , Gaa..f 39 ; 4a U W-' N. 4 »** 

U) I. L. R. (i93^a Cal. t68 i A 1. R. (1^38) Cal. 375 ; 4* C. W. N. 415. 
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ftbiolttte »hd set aside the order of tbe learned ‘ If ansif. The 
execatien prooeedings are dire^ed to be stayed Hario^' 
r^rd to we eondnet of tiie jbdgmentdebtor wbieh is not at 
all honest, I make no orda for costs in this Bole. 

O. E. K. 


(ac) (1939) IS lad Ral CaI. 153 ; 183 1 . C. 349 ; 43 C W. M. 99s ; 

A. 1 . R. 1939 Cal. 399 ; 69 C. L. J. 599. 

SPECIAL BENCH- 
Criminal Rsfsrsoees Nos. 2 and 8 of 1989. 

PteMot Dskmaisc C. J., Nasiu Ali amd Rao, JJ. 

7tb June 1939. 

EMPEROk 

V. 

HBMBNORA PROSAD GHOSM and snolbar. 

Ca P- Cadi (Aa V #/ tSgS) Ste. 43a^Pmti if CsA 

Act. {XLV if 1A60) Su. ti4.A amd Su tj--Tki ** GimimmimP'^WUMn tit 
miamtmg i/-^Smiaidimaii to tkt Gomimoo-^Goviimmimt of imdia Aa Su. 4g— 
MIAtim ukttku tkt Gooummumt. 

Bild’-TtM tbs auniatan cboaeo fioni lbs ciected npiesantstivea ol tbe 
peopki of tb« Pravioce for tbe porpoae of earrying ioto eflect, if poastMe^ and 
iritbio prescribed liaits, their wiehet, aod acting as advisers to the Oovemor, 
can not be described as ** Oflfceri subordinate’' to tbe Govensw iritbio tbs 
meaning of Sec 49, Ooveroosent ot India Act 1935. 

Tbe facts appear from tbe Judgment. 

bit A. K. Rof (Advocate-General) aod Uf. A. C Asp Ck» mi ha o f *' ia t tbe 
Ciowa 

Messrs. N, K, Baso, 5 . N. MtMhfjtt, S. C. IWMIiaVi S mht m ap Dtf, 
S. X Batm, Pashfati Bkattackaiiu aod P. N. Mukk tfim ioi lbs AB CM Sed. 

Opinion — The two artid^'S out of wfaiob these two 
referenoes arises are alleged to be attaolu upon the Oonndl of 
Ministers in Ben^ and it is complained that they afe seditiom 
and in breach of-oeo. 124* A, I. P. Code, which proTides ; . 

** Whoever by wotda. aitber apokeoi or pnitiaQ» or bpaiiqasc bf 
reptaseoutioo, orotbenrise brings ot attempt to bring into tiatrsd or oooteop* 
qT excites or attempts to excite disaffectioo t ow a rds Hk Majasif as Goiso' 
mem enabitsbed by Uwin Brittab Imlip. aiptU be^ paoipb^ wf^ ttiumoiiatioe 
for Ide or any ahotter term, to wbicb flniB ma| ba pddfd,, mj^tbJaa|ptimoo**f 
which may exteod to three years, to which ftoe map bs S^ sd, Cl ■iftApS** 

Sec. 17 1. P. Code, proTides ; 
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EnpiBoit V. Hbiibiidu PmosAH Gaom, 

^ Ttie wofd ' Oofernumi* detmtei tb# p^non or pmom totlifftBod bf li« 
to idoitoiiter €xecti*tT9 itovernmont io anf fmt of Briihh liidia*^ 

The questions asked are t Under ease No. 8 of (a) 
whether the Hon'ble Ministers of Bengal are subordinate 
officers to H EL the Governor within the meaning of dec. Ml, 
Government of India Act, 1995 ? (b) whether the Counoil of 
Ministers should be considered as **Government established bjr 
law.” 

Under case No. 8 of 1989 (a) whether the ministn of e 
Frovinoe can be said to form a part of the ezeottUre Govern* 
ment of that Province in the sense implied by Sec. 17, I P. 
Code ? 

The reference is under the first part of Sec. 493, Or, 
Code, and asks us specific questions but does not enable us to 
deal -completely and ftoally with the matter. The Government 
of India Act, l')35, defines the rights and duties of mioisters 
and their relation to the Qovemaient ot a Province. v 

Sec. 49 (1) of the Act provides that ; 

executive autboritf’ (whicb'it the'' uiae'tfiliig in 6(nr o]tinlofl SI ta|p| 
eutbpritf to adminuter executive GovetnaaeDi o( a Province) *aban be exerciaed 
00 beball o( Hi* Majeaiy by the GWerooc either Sifectl^ Of thtobgb'oflksa 
tudonUoate to him.'** 

See. 69 (1) provides : 

**AU executive ac ion o( tbe Oovemoeal of a Ptovioce ifaall be etmaasd 
lo'be tekeo io the name of the Goverom.'* 

See. 60 (1), provides : 

**TbsTe ahall be e Council of Mlonten to aid aod sdviae the Govenior io 
the exsiciae of hii fooctiooi, except io ao fit st bo ie by, ov uodet tbia Act, 
required to esereite hi* fuoetioiN or eny of them b hie (Uaeretiqc/ 

Sec. 61 (1) provides : 

"The G'jvstooi'a Mbiatera absU (m eboasii sod lumaioaed by him, abidl bf 
avQcs as aaeoibas of tbe Couocit, soi^i^l^ hpld.oope dtttii^ plmure.” 

8ah*seo.(4)of8eo. 51iHrov^:i ./ , , ^ , , 

"Tbe (|«eetba arbotber soy, sodflf wn s4»t,«dvi0e 1SW,||fM^ssd l^^inioiftara 
b ibe Oovetoor ahsll oot be bquicodioloio soy Goait.5 
8uIhmo.( 5) of Sec. 61, {Nrofides't » 

"Tbe fooedoos of tbe Goverbor^Soder thra eaetioii -iHtb ^eapeet to lfae 
sod MsiauM^ sod tbe diatbiaail of tdiokiteN, sMd- iHtb reapeet to (be 
dcwisissiiwi sf Ibdf eilaaea, riudl be eserdled by him to*Ua dheretioo.* 
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£MP»R9it t) HsMMMA PROS'D GilnSH. 

BeOt^^lMrorMlw thftt ihe lostrumont of liwfcruotioiis vhich 
it ia proposM tbftt ICls Majesty aiiall issue tu the j^JTMrnur 
stiAll Be i^id jbldijmre Parll^ent previttu^ to issue, lu p<Pa. S 
;pf ttie folfaruipent of lustruotioos . issued to the governor of 
Bengal it is stated : 

'•lit att mauecB withm the tcope o( the cx-jcu ivt tuthoniy of ihe Prorinc^, 
five ttl relation to (unctiooi wpich he i« require^ by or under \he Act to exereUe 
in hit discretion, our Governor thall in the exercise of the poweiv ^Conferred upon 
.him be guided by the advice of hit Mioisiers, udIcis..*" 

Sec. 69 (8) prorides : 

**TM Governor thsU make rules lor tbe more conveoteot traoiactiou of the 
buitneti of the Proviacial Government, and for the allocation among mioitterf' ol 
the Slid bu(it>ett in to far as it it not butinesi oith respect to wbi(;h the G-)vetaor 
ii by or under Ibis Act required to act in his discretion.” 

There is no speoifiCi proviaiou in th^ Goverument. oMpdki 
Act nor in any other Statute or Act whiph we are aware of 
Testing the ministry with executive funotions. On ithe other 
hand such functioas “sliall,” in the words of Soo. 49 of the Act, 
“be exercised by the Governor either directly or through officers 
subordinate to him.” The use of the word "aid” in Sec 50 
does not, in cur view, "^est the ministers with any right to 
exercise executive authority, since such a consthiotio'n would 
be contrary to the clear provision in Sec. 49, nor, can the rules 
for the transaction of the business of the Government of Beugal 
made under Sec. 69 (8) of the Act override or alter, in law, the 
same clear provisions. Ai^ain, the Instrument of Instruciions, 
which cannot be and does not purport to be, in oontradictien 
of the Act, clearly contemplates the Governor exercising the 
powers conferred . upon him (saye. where in certain instances 
specified he ^ts alone) "guitied by tbp advice of bis ministers.” 
The Instrument of Instructions contemplates the Govemjjr, and 
not the ministers, exercising executive authority. The position 
appears to be that, unless the ministry can be held to consist of 
officers subordinate to the' Governor within the meaning of 
See. 49 (1) of the Act, it cannot exercise execute functions. 
In onr view, ministers chosen from the elected representatives 
of the people of the Frovinee for the ^purpose of earrying into 
efioot, if possible, and within presoribM limits, .their.irisbes, 
and acting as advisers to the Goyianu^, cannot be desCnhed ss 
**offiows subordinate” to the Governor ^thin the meaning of 
Bee. 49, Gorerameut of Iii4i4 Act, 1936. It foBows therefore 
that although in popolax language/ the xoinisteri ina ^ 
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referred to as '*t^e QateiCapk«i4^* Mhijr mjo mUt “tlte Goyeni'^ 
meat*' within the meani^^ <ff. |7 *“<* 124- A, I. P. Code. 
Wbaterer may hap^ in piMti^. ,t% ministers are, in law, 
the GovemoPa adrisen. ^ For these reasons we are of the 
opinion that the answers to the three questions put to us 
is “No.** 

Although the Presidency Manstrates hay(^ under See. 489, 
Cr. P. Code, the power to refer for the <qrit»oa of the fl%h 
Gouii any iwentioa nt law wbkh aiiieanjt th* hsMcuig of any 
case iiending before them, it may be HA4lMiU»hi*nre^ W 

5 jak,e tfee .refMopoe in 
the form it oame befoi;;e qs. hqs ipyolvM jg^vii^ a deoisi^ 
on law, divorced to some' extent ^rom the fadts. It may m 
that when the learned Magistrates have dealt with these Chargoi 
according to law, the name matters may oossn hefore thin Court 
on appeal. The more desiruhle course is for the ICsq^istinte to 

pr. p, CMe, vfelflh. wpvidea 
thit h|i may 3|adgmept ip an^ tU9h casp subjspt to tjlie 
dj^pfjgn % JBiglj Oqj^l qp suph tel.erepog. By sdoptiM 
this OQWff duplicity of hp.^riag ip Ooprti» would prohpbly 
pyoippd apd aU the fnot^ woplt) be before t^is Oqurj; onpp 
fp| f9^ (1)» i,ot, d.035, jwpvldtl; 

“▲a appeal absU lie to tbs Fe<iaisl Court Icooa ssy Jadgipost. deetfs qi 
goal order of a Hjgh Coiftt io Britiib iadis. if the Higb Court esrtifisf tint tbf 
caae toeolvai a tubataolial qnaatioo of taw sa to the ioterpt^taupo of tbia Act Ot 
lay Ordsr is Couadl aada Ibersundap; aod it (ball be tba duty of etscy M«gK 
Grart io BritUb lodia toepoaider is eraty caae wbctbei ot oof aay tucb quaitisb 
U iofohr^ aod of ita owe motion to giro or to withhold a certiftcatf aocoadingty/* 
In our opiqion this case involves a substantial questlop ef 
law as 'Ip* the Ihterprqcatton Ot the Government of India A^, 
l^^ji. ' But at the mne Unie' we are of 'the opipfon that the 
deoi8ion“'#e' 'have 'gfren £» an opinion and not n lodgment or 
de^w^r praet of ^e Pqn|rt It may be that hereafter 
the name ‘matter will borne before' us agaiu after it has heeu 

IfaeUtrateif. Ao^rdipgly, wo 

“j 
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«olh December, 1938. 

ABDUL JALIL aod otbeii 

p. 

EMPitROR. 

/. P. Code (Aci XLV of i860) Sec. cme-^ 

Mtidence — Iniuffidtnt to iupport. 

That the conviction of conspiracy ii based upon absolutely Doibiog 
tod cannot possibly be supported. 

The accused was aware of the place where the corpse was concealed and 
this is quite insufficient to support a murder charge. 

The facts appear from the Judgment. 

Messrs 5 . C. Talukiap and B Z. Ghou-Aoi the Appellants. 

Mr D N. Bhaitacharjet ^{qx the Crown. 

Henderson J. — The appellants have all been conviettd 
of an offence punishable under See. 302 read with Sec. 120-15, 
Penal Cade, for conspiring to murder one Saharulla Bepari. 
In the Sessions Court a further charge was added to the effect 
that they also conspired to commit an offence punishable under 
Sec. 201 of the Code. Tliis of c mrso is quite moaningle.ss. 
If the body was in fact concealed, this was done in order to 
cover up the tracks of the successful conspirators. However, 
the learned Deputy Legal Remembrancer did not attempt to 
Support this second conspiracy finding and it is not necessary 
for us to say anything more about it. It appears that Saharulla 
was a litigious aud unpopular money-lender with several 
enemies. On January 8th last, he Weut to Kurigram where he 
had a case in one of the Civil Courts. He asked the appellant 
Tangura to meet him at the station in the evening and to escort 
him home. He returned by the evening train accompanied by 
a doctor :Gafur Ali Sarkar and he left the station in company 
with prosecution witness No. l,^ Pachaulla aud the appellant 
Tangura. He has not been seen since. We accept the evidence 
of identification of the corpse which was eventually discovered 
and there is no doubt that he was murdered. The question for 
our determination now is whether it has been proved that the 
appellants conspired to murder him. 

The case, as committed by the learned Magistrate to the 
Court of Session, was extremely weak. In my opinion, i* 
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could not bt! put higher ih-tn one of vague suspicion and it waa 
not really worth committiug a^- all. The reason for this is that 
the prosecution had met »iih a serious disappointment. They 
hoped to get the ea-idenoe of Pachaulla who was one of the 
accused. But when it was tendered a-«pardon, he refused to 
accept it. When the case came on for trial in the Court of 
Session, an extraorJinary thing happened. When Pachaulla 
was asked to plead, he stated tliat he w,i.s not guilty hut that he 
would be ^vd to tell the truth. He was tlien leudereJ a pardon 
hy the learned Judge and Was examined by the pro.sccution as 
their first witness. It is mainly upon the cvidenco of this man 
that the present convictions are based 

Put shortly his evidence is to tho following effect : He 
was able to slate that Saharulla was deal, becuise accoialing to 
him, be was .an actual evo-wilness of tho murder He states 
that lie nod Tanguia met the deceased at Ti'^ta Station and then 
accompaniod him bora*. They followol tite r.iilway lino for 
some time an. I tliou took a path leading across some low lying 
land. Before they reached homo, the other appellants and some 
other men. who w.!re lying in wait in a bamboo clump, came 
out and murdered tho deceased. He was able to'.rocognize 
them by their voices. The appellant Dhara Baiyo gave tha 
deceased a cigarette and struck a much in order to light it. 
Then when tlie deceased put down his head in order to light the 
cigirotte, a man cill-d Bhulla struck him twice with a big knife 
on the neck The w tness tlien fled in terror, but ho man.aged 
to see tho de.ad body being dragged away. Just before dawn 
all tho appellants came to his house and told him tliat ho was 
not to say anytliing about what he bad seen. 

The learned Judge before asking the assessors to give their 
opinion charged them at very considerable lengiU and he put 
before them several questions which they must answer. Among 
those questions was this; Whether the story of the accused 
Pachaulla stands cirruboratei in material particulars, Ha 
never asked them to co isider whether it was true or whether it 
established a conspiracy as alleged by the prosecution. Actu- 
ally there was not a single word of a o )n3piraoy or anything 
about it from start to finish. As the man’s own evidence is to 
the effect that he was innocent entirely, he was obviously not 
in a position to throw any light on a conspiracy of which he 
Was not a member and about which be knew nothing. If bis 
evidenoe is accepted as the truth and the whole truth, he and 
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le appej^nt Tangura were eye-witnessea, while the ot^er 
&peilailt^s 1 &Orfia“haT 0 been tried by a jury od a charj^ of 
‘‘We>i‘6ient; cotiv'ictido of oon«pirac;r basdd olwn 
idlU^V no’^iog bud ‘iafanot possibly be lUppbrted. 

'**1 . ■ ‘--'ll#* , ^ r '* 1 ' - 

ll only reu^ios to coosi ler yhejther We should ordeir a r^ 
lrif4. ^ 'Jibe proaeculion sug^esU ibat the appellant’ Tn^gara 
was a ^eccuf. ‘ There is nc^hing in ^he eViiiJenQe or Taphaulw Ip 
suggest tins, ft is atlniitted that he met the deceased at the 
Sjl^poO pt the request of the deceased himself apd t^Pfe |g 
pojming to suggest that he had any thing to do with rpute 
cboseh or that he led aii unsuspecting wan |ptp a prejpa^ 
ambush. The only thing proved against this appeliant,* ff‘ we 
ftttejptihe evIdelScd of the T<dico Officer, is tbat'he kas aware 
W the pldce Wiiere the corpse was concealed. This' Is 
^ilfficiefat to support d charge of murder 

o|iarge againsf tlie otjier appellant^ wotj-ld depend qpop 
credlliility of the witness Paobaul|a. ^Nei t her side na« 
supported him as a witness of truth. According to the defence 
Im h?® implicated ^be appellants fa|selx in order to save his own 
stih. Alocordidg to the proseoqtipn he bimself h^ something 
lo do with the murder and he suppressed ajr ]£uow|edge of it iq 
his ^cpdsilio'n.' Hif ' own conduct in’cQnneci.ibn ^flth the csse 
goes ifot suggest that te is a relfablc sorj; of a man. Ip the 
Ipbmtditjing ^agistfate’s Court t'|e ppseouiion expeole^ |;||St hfi 
WQu'ld'giv*e offered a paraop. 

3^6 refused to ,acobpt 1 ^ and ineh in thq pourt of'Sessidn he 
Tolunteer^ to give' eviderfo^ without any offpi; being |qade to 
l&im. 'TCo deposition ^nicb he nct'^ally Wye appc^|‘ 'to be 
marked with an entire want 'of frahkness andtie has put igrward 
W^ldirost* uo(i>ii¥indlhg sto^^f • fdf' ’e^irfplej we csnnbV Imagine 
ijf'hy the hmrtleres 'should borne to blfd bhd give btdi' bid ehtireljf 
WaiuRous Ihfotanition df thb‘I>7abie '#hhfethey hdd‘'c 0 nbeared the 
In ^‘r^inion, ^ it 'Would ' dpt 'he^ l?!dht'“'(Ilht ‘ th^ 
hbrMllknts shotkld be re^tried on erldeiibs of tlM spirt ” The 
fipp^'ls^hobbifildgiy kltbWbd \ the oohvtotSbhs hnd'ihe Ibhtenp^ 
dtf ‘ tttb a'S^s'nU'ltf 6 ti3l W St 

fmtn^!bt«t|;’ " « 

J.—l agsrw. 

X. 
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Appeal Mo. S of 1939. 

Present : — HsNOKRSOif and Khukokar, J}. 

^th fUly. 1939. 

SUPBRINrESDENr *M. REMEMBRANCER or LEG AL 
AFFAIRS BENGAL, 

V. 

KSHITISH CHANDRA BANERJEE. 

rr P., Code (Act V of i8gS) Sit. 4r^ — Appeal — TAe Benial Pood 
Aihtltiration Act (Act VI of iQfQ) Sec 6 f^ad with Sec, Si'-^Offence. — InUepre* 
t ition — Sec, 4 a*td Sec 20 —AdulUrated muitard oil’-^Analhid - P^ot ginuine-^ 
Conviction — pMiumption, 

Under Sec. 4 there is t presu.uption th,xt tha article is not genuine. Under 
Sec. e genuine musterd oil must be derived trotn miislerd seeds. The presump- 
tion is rebutted if the accused calls evidenco which satisfies the Court that the 
article io question is derived exclusively from mfistard seeds. 

Under Sec, 14 (a) of the Act the certificate of the analyst is made evidence 
without formal proof, but there is no presumption that it is accurate. 

The Chemical Assistant in the Test House who made the analysis is 
thoroughly competent and formed the opinion that the mustard oil was genuine. 

That the presumption has been rebutted. 

The facts appear from the Judgment. 

Messrs. .S M, Bos^, 5 , K, B nu and A, AT. Biiu^iot the Crown, 

Mr. Pfobodh Chandra Chatierjee^ for the Respondent. 

Henderson, j. — This is an appeal by tho Local Govern- 
ment under Sec. 4 1 7, Cr. P. Code. ai,^ain.st mi order of acquittal 
passed by the learno i Sessions Judi^e of .Talpaiguri. The accused 
was convicted by a Magistrate of an ofT jQoo pmushablo under 
Sec. 6 read with Sec 21, Bengal Food Adultora^on Act. The 
appellant has a shop in a bazak named Barnes in the District 
of Jalpaiguri. On July 21, 1938, the Assistant Health Offioor 
purchaseu 12 ounces of mustard oil for the purpose of chemical 
analysis. In accordance with the procolure laid down under 
the rules, the oil was placed in throe bottles which were scaled , 
one of the bottles being made over to the accused. One bottiu 
was sent to the analyst employed by the District Board. Tiro 
accused’s bottle was sent at his request to the Gavernmont Test 
House at Adipur to be analizod. As a result of the anvlysi ; 
made by the analyst of the District Board, which showetl t.!i u, 
the oil was adulterated, the accused was put ou his trl»! m 1 

ag 
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convicted. ’The point of law urge^ on behalf of the Crown in 
Wie appeal is oonoemed with the interpretation of Sec. 4 and 
Sec. 20 of the Aot. Sec. 4 lays down that in certain oiro^ms^noeB 
*a pr^umption is to be drawn that the article in Question is not 
genuine* There can bo no doubt that if the certincate given by 
the District Board aoilyst is accepted, in view of the rules 
framed bj the Local Giover/iment under Sec. 20 (2) (a), the 
mustard oil was not genuine. It is plain from his judgment 
that the learned Sessions Judge appreciated this. Rut accord- 
ing to the submission of the Crown he has stultified this 
provision of the law by the way in which he dealt with the 
question whether the presumption had been rebutted. 

rr- iaaroed Advocate- General put forward two points. 
His first contention was that the presumption could only be 
rebutted by following the oil from the mustard seeds through- 
out the process of manufacture right up to its arrival in the 
shop of the aoousad and demonstr iting thit no deleterious 
•ub'tanoe had been introduced. In the second place he argued 
as an a'temative that the only other way in which the presump- 
tion ootild be rebutted is by the accused prov ng that uiere was 
no adulterant, common or rate, of any sort in the oil. In support 
of the first proposit on, he relied on a series of English ca^es 
which were concerned with the interpretafon of Sec. 6, Sale of 
Food and Drugs Aot of 1875. Under the provisions of that 
section, no per.'On shall sell to the prejudice of the purdiaser any 
article of food which is not of the nature, substance and qual tv 
of the article demanded by the purchaser under a petialty. 
Sec. 4 makes provision for the raising of a presumption iu ci'r- 
cum:>tanoe8 similar to tho.se in the Bengal Act. 

The first o^ these decisions is that in Hunt v. Richaedson 
(1) which was heard b.' a Coart of five Judges in tfcte Kings 
Bench Divia on. They differed by 3 to 9. T&y were largely 
concerned with the meaning to be attached to the provisions of 
Sec 6 wh'ch have no application to the Bengal Aot. 
decision wh ch goes so far as the contenting of the learned Advo- 
cate-General is that in Jenkins v. Williams (2) deoided last 
April in wh ch, the accused was not represented. In my opinion 
the weight of the decisions is not in favour of this contention. 

(i) 6o S. I S&8 ; *5 Cox. C. C. 441 3a T. L. K. 56^ ; 14 L. G. R. 854 i 
8 > J P 365 ; 8: L J K B. 1360 j (1916) a K. B. 446, 

(») ('939) »6o L. T. 507. 
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Thin a .a' all the^© wero ooaojraod with milk wh’ch is 

ju te a d Sereot oommoditv from mustard oil. It is pr i^aoed by 
HI a limal and gold w.;hiu a few hoar-» of its production There 
( III be no di &oil^ In trac h.{ its history in any particular 
I I isiffiiment fir >m the a limal’to the d stribator. If such a rule 
vvera to be applied to mustird oil, the burden oast utK).! the 
l oused Would be one which it would be quitwimpossible for h m 

tu d bO large. 

The que^Ion really depends up>n the terms of 8eo. 4 a id 
Sac 6. The presumpiion raise under Sec, 4 is tlmt the article i« 
u it geanine Sec. 6 lays down that mustard oil must be derived 
t vclusively from ma>tard seeds. We etna it find any wrrraut 
t .r ihe proposition that the accused pors ui ci\ i be tied down to 
uiy part e liar method f ir e^tabli8h!n^ his defo lOe. On the 
^l•co:ld point the judi^mjnt of the learued Jud^-e was or.tioieej 
with regard to this passage: 

**rhe only co^cluiio \ I c%fi c I ni to GH th« evijaica a^d the tWG report! 
bjfora mo Is that thi repirt lohuitiei by the difeoc^ comes oearei to ihoviog 
that the oil is pure m ntari oil th in the re i irt o( the proiocution to ihowihg that 
IS adulterated. In my opinion '^r nn the onnnn aiuUorants are proved to bo 
absent the prosecution should show what the actual adultecaot U ftocauso the 
presumptioo arising under the rules is for all practical purpose rebutted " 

The oontention of the loa-nel Advo a'e-General was that 
this is to render the provis ons of Sec. 4 nugntiry. Uecoiton.- 
(led that the true po^it o i is exactly the opposite and that the 
pr«3-iumptiou is not rebutted unlo-js the accinod himself proves 
t lat m) adulterant of any sort is pre .eut. In our judgm mt 
i.e ther of tlie e views is c ir.-ecn. If the learned .Tudge nvetiit 
that when the accused shows that none of the c ^mm )n adulter- 
ii'its was present, tlie C mrt mist h >ld tliat tht^prejutn )t oi 
his been rebutted, then in our opinion ho went too far. In the 
sire ent case unless he was pre^ia el to h-)ld h m elf on t le 
er de ica that the presumption wvs fully rebutted, he should 
uphold t le c >u7:cth in On the other hand the o mteution of the 
!ea-ai d Adv )cate-Gea r il g les too 4ar in the other direct on as 
it ignores the precise point which the accused has te prove. I 
will repeat the relevant provis oas of that Act. Under Sec. 4 
there is a presumption that the article is not genuine. Under 
See. 6 genuine mustarl oil must be derived from mustard seeds. 

P''6sumption is rebutte I if the accused calls evidenie whic i 
satisfies the Court that the article in question is derived 
•lolusively from mustard seeds, 
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Turning to the facts of the present Cise, the fl'st point L r 
d'-t jrmination is whether the presumption is to be raised at ali. 
Under Sec. 14 (2) of the Act the certiftcite of thi analyst is 
m ide evidence without formal proof, .but there is no presumi - 
tion that it is accurate. In the present case we have c mflictin- 
reports by two experts whose integrity has not been and cannot 
be called in question. It is thus abundantly plain that errors 
'tire possible and a slight variation from the standard might 
justify the Court in rofasiug to raise a presumption at all. In 
the present Cise the Dis'r ct Board analyst found nothing wron:,' 
with the iodine value. Both the analysts found that the 
saponification value was excessive. In these circumstances we 
are of opinion that the presumption should be raised. It 
remains to be considered whether it has been rebutted. It has 
been proved that none of the common adulterants was preseni. 
This has obviously taken tlie accused a very long way towards 
his goal. The Ciiumical Assistant in the Government Test 
House who made the analysis is thoroughly competent, lie 
formed the opinion that the mustard oil was genuine, lie 
further explainoi that differ jnt mustard seeds give different 
saponidcition value owing to the peculiar properties of the 
seeds. This is quite enough to account for what was found in 
the present case. We accept that opinion and in view of tliii 
opinion, it must be held that the presumption has bjen rebutteJ, 
The appeal is dismissed. 

Khundkar, J.—l agree. 

u. 
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Present S iC. Ghoss and Rdolsy, JJ. 
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JATINURA MOHAN BANIK 

a. 

SORENDRA MOHAN ROY CHOUDHURy, 

3Ai0n* iQj6)*^S^U 

Mf ^ iiitAkmtnd miui^gU t 90 dit»»%-^Fma$dmgs f 4 >f paUabk dittri^ 

MUn umdUp Su. S4 if Hgs. 

ACtat tho late took place in eaecatioa but before the taM pibemds #efo 
distributed rateably amongst seretal creditor, the )a JgntdCn*debtt^ aj^lied 
under Sec, 8, of B^ngil Agricultural bdbtors* Act and a notice under Sec. 34 
was served u^n the executing Court but it refused to staf. Oo motioa to High 
Court, 

That once a sde has taken place the debt has ceased to exist to the 
extent of the purchase pttce and therefore there is no proceeding poodiog with 
regard to the amotfnt of debt in the Civil Court. 

iJkai-^The the various kinds of proceedings taking place*bet#eeo sale and 
its cmflrnatuon will nit keep the proceedings pending with regard to the debt. 

/ff/d alsa-^TnU applies ions for rateable distribution, lor setting aside a 
sale and so on are extraneous matters and are not proceedings with regard to the 
laeQtioned in the notice under Sec. 54. 

3 iid Vhtit as after sale 00 proceedings remain with regard to the 

debt, no notice under Sec. 34 lies. 

Appeal against the order of the SulS-}udge of Myrneosiogh. 

The faett appear from the Judgment. 

Messrs. <?. JV Das and AT. B Bageki^iot the Petkioaee. 

Messrs. A. C Gupta^ B, C. Das and Monohar Chatiifja •^ioi the Opposite 
Party. 

Ordsr.— This Rule raises once more a duestloQ regarding 
the applipatioa of the Bonzal Agricultural Debtors Act in the 
matter of stay of proceedings in an exeoutio^aso in a Civil 
Court. The petitioners in this Rule are the judgmont-dobtofa. 
There were three decrees upon which three execution oases 
ware started. I>i Money Execution Case No. 87 of 1936 for a 
deoreetal amount of Rs. 4,100 the sale took place on March lOth 
1937, the auction-purchaser being a third party for a sum of 
Rs. 3,086. Before that date, on March 4th, 1937, an ordor for 
rateable distribution was passed in another Money Execution 
Case Ho. 86 of 1936. The smtual amount to be distributed 
among the three decree-holders was not settled uot^l January 
19th, 1988. Before that on December 18th, 1927, notices under 
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Sec. 84, Beng:^! Agricultural Debtors Act Wire received. The 
learned Judge belovr by hh order date I January 15th, 1988, 
refused to stay proceedings relying on the case in RausifDBa 
Nath Mordal V. OHiKaKiOT Mokdai>(I). The ooutention of 
the petitioners is that the debt of the judgment-debtors had not 
been wiped out a» a result of the sale on March 10th, l')87, 
because the question of rateable distribution was pending and 
that question was not decided until after the notice under 
Sec. 34, Bengdl Agricultural Debtors Act had been received. 
This matter has come before us many times and amon g the 
oases previously decided the following have been cited: Jaoa- 
BARDHU V. Bhttsal Bepabi (2), Ramerdra Nath Mondal V. 
Duaranjoy Mondal (1), and Jatindra Mohan Mondal v. 
Elahi Bdx (3). They do not support the petitioner but a 
distinction is sought to be made in his behalf on the ground 
that in all these oases the auction-purchasers were the ueoree- 
holders. But that distinction does not seem to be relevant 
since the decree-holder auction-purchaser is also liable to an 
order for rateable distribution under 8ec. 73, C. P. Code. The 
trend of decisions of this Court is to the effect that once a sale 
has taken place, the debt has ceased to exist to the extent of 
the purchase price and therefore there is no proceeding pending 
with regard to the amount of the debt in the Civil Court and 
so at the stage notice" under Sec 34, Bengal Agricultural 
Debtors Act can have no effect. As between the sale and the 
confirmation thereof various kinds of proceedings may take 
place, hut those will not be treated as keeping the proceedings 
pending with regard to the debt whieh is mentioned in the 
notice. We are not prepared to extend the operation of the 
Act by reason of other matters coming in after the sale such as 
applications fbr rateable distribution, for setting aside a sale, 
and so on. This view is confirmed by the previous decisions of 
this Court. In that view, the order complained against should 
not be interfered with. The Rule is discharged with costs, 
hearing-fee one gold ](0 HTJb to be divided amongst the two sets 
of opposite parties. 

U.K.1C. 
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atfii PrxiduH Codi {Act V of igaS) R. 7 (j) Op XXX lit, -^Application 
— *Formi psupsris— of a sum of money pay Contt-fio 
Application to sue in forms pauperis — /Ac application to tu$ in forma 
pauperis — to allow the applicant to iu§ at a pauper under Oe. XXXlil. 

R 7 depotii ike full Couptfeein Htpect of the ulief claimed--- Limita- 

tion Act Sec, 14 ---^Application to iws— Mala fide defect of fueisdiction, 

Jffild-^ThtLi after the rejection of a pauper application, the Court had no 
power to give time for the presentation of a plaint or to treat that the old appU> 
cation as a plaint in the suit, with the result that, where an application to sue in 
forma paupems is rejected, and the applicant seeks to deposit the full Court*fea 
in respect of the relief sought, the suit must be considered for the purposes of 
limitation to have been instituted only after tbe»payment of the requisite Court- 
fees and not at the date of the presentation of the petition to sue as a pauper. 

Lie Id again— Thti the observations made by the Judicial Committee in 
Skinnep v. Oede {t A. S41 ; 6 I. A 136 ; 3 Suther 637 ; 4 Sar. 31 (P. C.) where 
applicable in such a case and they decided«^oo the basis of that decision that, 

'*if the position under the law is, as it must be held to bo the case, that 
the plaint was before tne Court, and it was a document on which proper 
Courtdee bad not been paid by virtue of a refusal of the prayer of the plaint 1% 
to sue as a pauper, the provisions of Sec 149, C. P. Code, could come to the 
aisistaoce of the plaintiff.*' 

a/re— That the expression *'10 the ordinary manner*' can only mean 
that the applicant must present in Court, a duly stamped plaint which as regards 
limitation will be effective only from the debt on which it is preaAied. 

field /wf/Ar— That, even if application for the rejection of the pauper 
application Were totally ignored, any discretioo whicn the Court may have to 
c invert a pauper application into plaint should not be used in a case. 

Appeal against the order of the Muosif of AUpore of (34*Pargaoas.) 

The facts appear from the Judgment. 

Messrs. G, N, Dat and B, B, Das Gupta— iox the Petitioner. 

Mr. 5. if. for the Opposite Party. 

Order.— This Rule is difijcfcod against the order of tha 
Third Munsif, Alipore, dated Dtcembir 23rd, 1938, whereby hd 
I’cifased (he petitioner perm-ssion to oonvert a piaint. attached 
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to an application to sue in IN forna pacperjs into a regular 
plaint witk effect from the date of the pre oiitation of hie 
pauper application and directed that the petitioner’s plaint 
should be registered with effect from the date of filing court- 
fees in the Court belosr and not vrith effect from the date upon 
which the pauper application was presented. The rolevant 
facts oo» 0 ected with this matter are briefly as follows : On 
April 11 th, 1938, the petitioner applied in the Courf, of tho 
learned Mpasi| to sue the opposite party in forma patjpeeis for 
the recovery of a Sum of money alleg. d to be due to him hr 
Kbejer AU JXollsh. the opposite party, under a m )rtgage botid. 
The case was numbered as pauper ctse, 112 of 1938 While 
this particular c»8o Was pendio", a similar application filed by 
the petitioner in case No, 88 of 1938 was dismissed by tlio 
learned Miinsif on October Slst. 1938, on the ground that the 
applicint had the necessary m^ans to en >ble him to pay the 
court-fees due in respoot of the relief sought by him in that 
case. Thereafter the requisite steps Were taken in connection 
with case No. 112 of 1938 to bear the matter under Or. XXXIII 
R. 7, C. P. Code. Hajiras were duly filed but on November 
6tb, 1938, the petitioner applied for time which was granted 
until November 26th, 1938, which day was fixed /or the peremp- 
tory hearing of the case. On the latter date, the petiliontr 
filed a further application for time in which he informed the 
Court that he did uqt think it proper to prosecute his applica- 
tmn to sue in forma pauperis and asked that he might he 
allowed to carry on the suit by paying the proper Court^fees, 
and by converting into a regular plaint the plaint which was 
filed with his pauper application. The learned Munsif on 
receipt of this application directed that the matter should bo 
put up on Dqgember 17tb, 1938, for further hearing. On this 
date the petitioner filed two further applications; in the first of 
these applications he repeated the request contained* in tlie 
petition which he had filed on November 26th, 1938, and in- 
formed the Court that he had filed court-fees to the value cf 
Rs. 90 payable on account of the relief sought by him in the 
mortgage suit. In the second application he asked tjbat his 
original pauper application should be rejected an4 requested the 
Ooilrt to pass orders for the registration of the plainc attached 

tp hifl Muper application on acceptance of the requisite court- 

i^s. The learned Hunsif heard the parties wittr reference to 
this matter and, on December 23rd'. 1938, he then made tte 
order against which this Rule is directed. 
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It follows from the recital of the ahovementiono^i fncts that 
the matter stood bofor«^ the Iearn..(l Miuisif on Decomher 
l/ih, 1938, lie had been asked by the petiiioner (1) to reject 
lue application lo sue IK FORMA PAUPERIS wliich had been filed 
r.u April 11th, 1938, and (2) to convert tlie plaint which \ya.s 
, tachcd to and formed part of the oriii^inal application into an 
, rdiaary plaint. It also appears to have boon tlic wish of the 
applicant that the conv^ r>»iun stiould take effect from April 
lull, 1938, in order lliat the relief sought hy him in the mort- 
.:igc suit might not become tinu-barrcvl under the Law of 
Limitation. Th- learned Munsif by his order dated Deoeinher 
23rd, 1938, granted the jietitioner's reipiest to the effect that 
his pauper application should be rej« eted. From the circums- 
lances in whicli t iie order was ina le, it must he taken to l)e an 
order under Or. XXXIII, r 7 (3), C. T. Code, refusing to allow 
lhe applicant to sue as a pauper. The learned Munsif also 
(iiiected that Uie coiut-fees should he accepted with effect from 
Jh cember 1J38, and not from the earlier date. This 

rrhu', therefore, as It stands, would probably have the effect of 
making the petitioner’s m -rigage suit time-harred and it is on 
tills account that Uc is anxious to have it set aside. 

Th( ‘ qne>t’on f(ir coimMeratOn is whtdher, after rofusing 
I petitioner’s af)plicat on to sm^ as m pauper on i ayment of the 
IV (juis te amount of coi ri-fia^s due in respect of th(^ relief i^ought 
hy th(^ pet t.i ner, I he beam ed Aluiisif ,‘h nil(l h ive allowed the 
jt tit o.^er 10 convert lus pauper appl c^it on into a jilainf. with 
( liect from Jthe da e on whioii tde appl (uuoii to vSue in forma 
| a iperis was tiled. In the tlist place, it may he mentioned tl><it 
an uimt impecl, p^^*' attacliedito the original [laupor applicvi- 

t oa on April lllh, 193b^Or. XXXIII, r. 2, C P. ^cxlc, re(jnircs 
that every appliCcition ior pe?inisHioa to sue as a* pauper sh ill 
eaitum the particulars r ajiiiia d in regard to jilaints in suits. 
Having regar t th ref re !o the express requ'renionts of this 
f tie. the unstamped pi tint must be regarded as an essential part 
( f the application to sue in forma pauperis, which standing 
^dooe, did not contain the essent al parlicuiars which the law 
r^^qnires in the case of plaints. The decision in t^iis case mainly 
<^»‘pend8 upon the view which should be taken of the effect of an 
order refusing an application, to sue in form ^ pauperis undem Or. 
XXXIII, r. 7 of the Code and wo aro uot dirictly e( luxTned 
"Ith the effect of a summary order of roji Ciion und r r. r>. 
refusing a pauper it open (sq tli« Court to 

m 
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<rea< the original applicvti^-n a plaint in the suit < t afti r sucii 
lefiual, will it be necessary for tlie unsuccessful applicant ti> 
inst^tu e a fresh suit in thi ordinary way ? The views which 
have lieen taken with regard to this question in t!jis Court atul 
in o^h r Hii^h Courts ar j by oo means uniform In Atjbhaya 
Chakan Dby V. Bisskswari (1) it was held that, after thj 
reject on of a pauper applicition, the Court had no power t > 
give time for the pr •sontiii on of a plaint or to treat the o d 
applicat on as a plaint in tiie suit, with the result that, where an 
application to sue in foim I paujier.s is rejectid, and the appli. 
cant seeks to deposit the full court-fo) in r spect of i he relief 
sought, the suit must bo c insid red for tlie purposes of limitat on 
to have been institute I Oily after the payment of tie requis te 
coart-feos and not at the liate of the pro^Ollt>^t on of the petition 
to sue as a pauper. The learned Judges considero I the effect of 
certain ohserv itions mnie w'itfi reference t) pa i per applioitions 
by the Judicial Coramitteo of the Privy Council in Skinner v. 
Orde (2) but tiioy hold that tliat case was clealdy distinguishalile 
because in tlio ma ter before thjir Lordshi|>s of the Judicial 
Comm ttee, there was no order rejecting the application. 
Althougli the learned Judges in AuniiAYA 'Ciiaran Dey v. 
BissrsWARi (1) in the course of (heir jwdgmtuit refer to the or ior 
of May IGtli, 1891, as an or^er of rejection tlie oidor in question 
apfietrs to have been made under Sec 4,09 of the C de of 18^2, 
which corresponds (o Or. XXXIII, r. 7 of the new Cede It 
was not tlierefc-re an Older of summary reject oa but an Older 
refusing the applicant permission to sue .ts a pauper.. 

A view contrary to that whicli waff expressed in Attbii.vva 
Chaean Dry V. Bisseswari (1) was tiken by tlws Court in 
Jaqadiswari puBi V. Tinkari Bi^i (3). In that case the 
le&riuxi .Judges ‘were dealing with a pauper applicttion whieh 
had been refused but they held that the observations made by 
the Judicial Committee in Skinner v. Cede (2) were applicable 
in such a case and they decided, or the basis of that decision, 
tliat 

*'i{ the position under the !aw is, as it must be held to*be the case, that the 
plaint was before the Court, and it was a documeDt on which proper court -fee had 
not been paid by virtue of a refusal of the prayer of the plaiotifif to sue as a paupe^ 

(1) a4 C. SSg- 

(2) 4 Sar 31 (P. C.) ; j Suther 627 ; 6 I. A. it6 ; a A. 941. 

^ ( 3 ) 8 R. C* 414 j A. I. K. (t 936 ) Cal aS ; i6o lod« Cat. sSfS j 6a C 7 '** 
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,1,. privi,ions oJ Sjc. 149 C. P. Co J«*, c tuld cm\s tn thf assiyance of th« 

un off 

It iuu>t ihere'‘ore 1 k> eons dered wh cU of these c luU ctitii: 
V t'ifs is correet. The lar! or view has been adopted bv a Full 
l^eiich of the Allahabad High Co.iit in Cjiunna Mai. v 
lliivaWANT KistiORE, (1) ia which it was hold that 

if th ! Co irt ha^ refused to alloy an applimat to sue as a iimuik i* 
„n or Or. XXXIIL r. 7 (3), C. P. Co ,e, th a tlie Court cauuot 
,i;i !er See. 14 > o" t .3 Code allow the .applicant lu pay llics 
rdpusite court-fee iui l t ) tro it the applicatio i as a plain't A 
Cmihr view w.is takea by the Liboi-e llii^h Court ia Alopi 
I’aicsiiad V. Gappi (2). The later view is siaiibir to that whicli 
was accepted by 1 he P itm Hi<jli Ooart in Bank ok Bihar, Ltd 
V. ilAMciiANDKn.rt M'UAiiiNf (3) and whs followed by this’court 
in Kaliuasi I)/ si V. Santosii Kumar Pal (4). The decision 
in Aubuaya Cuarvn Dkv V. Brs.SKswAiir (.j) appears to liavo been 
intialy bas.d up .a the provisions of Sec 413, C. P. Codcof 
whicl) has b,;en r prodaced with slight verbal alterations 
'I, t ie preheat t.odi nsji. 15, Or. XXXIII, which reads us 
f Hows » 


An order refusing to allov ihe a',>pli c.Aiit to sue as a pauper shall be ,i bat 

:o any subsequent application of the like nature by him in respect of the same 
r abttosue; but the applicant shall be at liberty to institute a suit mt^ordi- 
rary manner in respect of such right, provided that Tie first pays in costs (if any! 

■r.urred by the Government md by the opposite party in opposing his application 
ijr leave to sue as a pauper." 


It 18 true that the C,Me of 1882 c uitained no stclion corres- 
p Mid Mg to Sec 14) of the pruseal Code, but, even if such a 
-tction had boon in oxistenco at, t!ie time of tlie.d eision. it 
cnild have made no dtfT.rmco tlioiMto in v iew of tlio iin , of 
reason, ng which was i-dop^cl by the l.arn.d .Jndgos who decided 
Aibiiaya Chaban Dey v. Besses wabi (.5 ). In order that Sec. 149 


(u 

(») 

(j) 

( 4 > 

( 5 ) 


9 R. A. 145 (F. B.) ; (1936) A. L.*R 73a ; 1. L. R. (,937) All. aj • 
(1936) A. L. J. 760 ; A. I. K. {-936) All, 5S4 ; 164 Ind. Cas 30s. 

'o^’' ^‘ 937 ) Lab. 151 ; 169 Ind. Cas. 

iOo , : 7 L. 031. 

55 ; A, I, R. (,9,9) Pat. 637 ; 

I ID lud. Ca«4 539 i Q FaL 439. 

f'.938)‘ci’l» ‘ ■” ’ '• 

*4 C. 889. 
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may li< Come oj^rative, (1. ere must l)e a dori m ut [befi fo ti , 
Court in respect of whicVi the Couit in its riiiCietion may aiiow 
any deficiency of court-fees to he made g<ol. The leain j 
Judges decidtd that the original application could not bi; treat i 
as a plaint after it ha i been rejected. It follows tlicrelore th i. 
in their view, there was n < docmnent before the Court in respi , [ 
of which a provisi ( n such as S> c. 149 of th.e Code could ljuv ,; 
had any applicition. 1 he (.ecision in Jaoadiswaui Debi v 
Tinkaki Brm (1) on the other h.u d, proceeded on tltc assiuiii,. 
tion that the jdaint was still hefore the Court and had not b. 
rejected by reasi-n of the refusal to allow the applicant to mi 
in forma pauperis. In other words, that decision tiea'e 1 i i . 
original application as a s( rt of c niposite doci mcnt consistii ,• 
of ft plaint plus an application to tie in foinia paup( ris. .\, 
already pointed out, the le'anuG .ludges who d( eioe.l Jagaijis- 
wAiu Dkbi V. Tinkaki Ribi (I), ha-ol tlunr (iecision inaiiiiy 
upein certain observations made by the Judici-il Cohimitten; mi 
the Privy Council in SKitcNiiK v. Okde (2). Their L( rdship> ia 
the laletr Case 'were dealing with the cise of an applicant wlm, 
after prose'Cuting for some time a bona fide applietation to su 
in forma pauperis, pending all enejuiry into his paiq eri, nt. 
obtained fumls which ( iiahled him to p.ny the court-fees. 
order had been pass( d refusing him permission to sue ti-- i 
pauper, but, having regard to tlie eni cumstaiices of the case, he 
was allowe'd to convtrl hrs original application into a plaint witi 
elTi'Ct from the <late upon which that appligatieui was filed. Tl:t: 
case in qucNstion was decided under the C. P. Code of ISat), 
Secs. 308 and 310 of which have bcen^ slightly re drafted aiii 
reproduced in the jiresent Code as rr. 8 and 15 of Or. XXXlil. 
Their Luidships jioinled out that : 

“the Act whai shall happen if the prayer of the petition begranieJ 

by Sec 308 It also provides by a Sec. 310 what shall be the effect of a rejecno ^ 
of the petition. But this case is one which Ibe statute has not in ternis provided 
lor. The intention of the statute evidently was that unless the petition wis 
lejected, as it contended all the materials of the plaint, it should Operate as a 
plaint Without the necessity of filling a new one.” 

Tliev went on to say: 

•‘There are no negitive words io the Act requiring the rejection of the 
under circumstances like the present, nor anything in its enactment wbdeh wouji 

(i) 8 K C. 4*4 i A. 1. K. {1936) Cal, 98 ; 160 Ind. Cas. 586 ; 6a C. 7^** 

(3) 4 Sar, 31 (P, C.) ; 3 Suiher 637 ; 6 I. A. 126 ; 3 A- 241 . 
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oblige their Lordships to say that tbit petitioo, which contaiot all the requisitei 
which the statute requires for a plaint, should not, when the money hat been 
pud for the fees be considered as a plaint from the date that it was filed." 

rhet'e conclusio i was to tlie effect that in the oiroumstvnoes 
of the case; 

the petition to sue as a pauper became a plaint, and under the statute the 
suit must be deemed to be instituted when that application was filed." 

They were, ho.vever, ctirefull to point out that 

"supposing there bad been any fraud found by the Judge, the consideration 
which would determine the judgment would then have been different." 

As point d out by Sulaiman, C. J. ami Bonnot, J. in the 
AllaliaSad dec i.sion cited above, there Lordsliips of tho .Judicial 
(’oinmittce nowhere stit;d tfit, even if t te application to sue 
a. pavipor bo r j c e I the plaint stillsla idsaiidrema nsnu- 
(tisposel of nntill soni ) seporato ord r is pas.sod with r.sforoiioo 
to it. On iht other It tud, it was apporant tliat thefr laor.lsliips 
iiiten led to lay down that, whole an application was granted, 
th i posit on was govoriie.l by the old See. 308, and where ths 
application was rejo ted, tho position was governe 1 by 8oo. 810. 
In my view tho decision of tho Judic al Committee of tlio 
I’rivy Council as it stmds, is jnerely an autViority for tho 
jiropositidn tliat on fh ) analogy of the provisions of ScC. 308 
of the Cole of 18.o0, which coitesponds with r. 8, Or. XXXIII 
of the present C tde, a btna fi le applicant to sue Forma pauperis, 
whose applicitioii has not been aliealy refused, may bj allowed 
to convert his applioition into a plaint whioli after it has boon 
so converged shon’d b; deemed to have been filed on the date 
upon which the original applicat on was presented t) the Court. 
It is, however, quite clear fr tm tlie terms of the ^udgm jnt that 
their decision would have been different if they had been 
d aling with a case in which the petitioner’s application had 
hioa refuse I under Sec 306 (which corresponds lo Ur. XXXIII, 
L 7 of the new Code) or wi^h a matter in which tlie applicant 
h<'il presented a pauper application m *la fide or with intent to 
defraud the revenue. 

It follows therefore that having regard to the provisions 
t*! Or. XXXIII, r. 8, C. P. Code, the original application should 
he deemed to be the plaint in the suit when the application to 
sue in forma pauperis is granted. It may also bo so treutod in 


34 



lU WBBKLT law EISFOB’ffift. 198#^!^ 

Bfsw* Nath Das 0. Khijsssu MotSA. 

the eiMe T>f A bona flde application in circnmstsnces such as tb^iie 
srhieb srere present in thi case with which their LordsWpsIbf 
the .Tcrlieml O nwaHtde w«re dealing in SsrsTNEE V. OrB% (1), 
and jANjtKnaABT Sukoi* v. Janki Koer (2). Different cottsider- 
sUoDs, inuat, however, apply wlu n, aa in the present oase^ an 
application to sue in rma pauperis his been refusid under the 
py^Tlsions of Or. XXXIII, r. 7 (3), C. P. Code. In such a 
case the applicant cbariy c mos within the scope of Or. XXX- 
III, r. 15, of the Code. The order of refusal will therefore 
sot as a bar to any subsequent application of the like nature by 
him in respect of the same right to sue, but h-j will be at liberty 
to institute a suit in the ordinary manner in respect of such 
right provided he flvst pays the costs incurred by Government 
apd bf the opposite party In opposing his application foV permis- 
sion to sue as a pauper. 

It seems to be quite clear from the language of r. 15 that 
the intention of the Legiillature is not to allow an unscessful 
applicant to ti'eat bis pauper application as a plaint with effect 
from the date on whleh it was originally filed. Ik allows him 
to institute a suit in the ordinary manner in respeck of the 
right which he claims but only after he has paid the costs due 
to Government and the opposite party. In my view the ex- 
pression "in the ordinary m nner” can only mean that the 
af>plioant must present in Court a duly stamped plaint which as 
regards limitation will be effective only from the date on which 
it is presented. Suob plaint must fulfil all the requirements of 
Or. VII, 0. P. Code. If it had been intended that, after refusal 
to allow the applicant to sue as a pauper, the suit might, be con- 
tinued on the basis of the original apffiic ition, there is little 
doubt that language similar to that which has been used in 
r. 8 would hava., been employed in r. 15 Eule 8 expressly 
stated that, where the application is granted, such applioatioa 
shall be deemed to be the plaint in the duit. No such language 
has been used in r. 15 and to my mind the manner in wfnoh 
this Eule has been drafted indicates clearly that any suit which 
the applicant m ty Wfsh to file under this Eule shall hot relate 
back to the original pauper applieation but mhst proceed upon 
the basis of j^esh plaint presented in the ordinary manner. 
The Eule Ws^ probably deliberately framed with the uktentfoD 

(il 4 Sat. s* (P. C.) ; 3 Suther 6*7 ; 6 I. A. ia6 ; a A. 341. 

(al t8 G. 4•^ 
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of frTvolOus UT dishoiiest applications lb sue in 

forrtia pauperis. In this c»»nM6Cti<ai, I agree with tlie TieifS 
expressed hy Abdul R ishid, J, in Alopi Fa^ussad v/Gapfi (1). 
fn that oasri^tho learned Judge observed that : 

**th6 applicAtion to sue in formi pauperis is a potential plaint. If it is 
dndw r. 5 or r, 7, it never lipens into a plaint. If the application 
opens into a plaint, then tne date of the insii ution of the suit ihaii relate back 
ti, the ditk of the filing of the application«to sue in forma pauperis. If on the 
other hand such an application is rejected, it caonoi be deemeeJ to be a plaint and 
the payment of the court-fee after the applicuion to sue in forma piuperis has 
been rejected cannot revive a potential plaint which ceased to exist when tho 
application t6 sue in forma pauperis was rejected.*' 

T je loar jed Judge went oa to say : 

"Where thenfore an applicition lor laare to lue in forma pauperii it 
tejfcied under Or, XXXHI, r. 7. there is no proceeding before the Court and 
the plaint canuot be said to remain, and an order granting tho plaintiff permisa'ioo 
ta p»y court-fees cannot be deemed to be one under Sec. 149 and the suit muit 
be held to have been instituted on the day on which the court-fee is paid." 

The learned Advocate for the petitioner places some reliano 
upon tho provisions of the Kxpl 'U, alien to See. 3, Limitation 
Act, which states th.at, in the case of a pauper, a suit is institu- 
ted when is application for leave to sup as a pauper is made 
hut, as pointed out by Bauorji. J. in Janakdiiarv Sukul v. 
Janki Koek (2) : 

"This provision must no doubt be taken to have reference to a case in 
which such* application is granted, and it ii not intended to apply to a case in 
which the applieation to sue as a pauper is selected." 

It follows from what I have stated above that, in , my 
opinion, the correct view of tlie laiw has been taken in APbiuya 
Chariit Dbt t. BissfcswARi (31^ kiih I am not prtiqared to follow 
the later decision in SKairniwiM Dsbi v. TlNkAht Bib'i ( 4 ), 
la this vi'C'# of the tiasd, tfid leifned Mnnsif, after refusing the 
petitioupt’ff iiifipticatioa to ^aSiper quite pro^^rly reiusoa 

to alio# hiffl to oonVdft his ai^flfiMtlbn into a plauit with effect 

(i) 10 R. L. 8 ; 39 P- L. R. '158; A. I, R. (1937) «S« i *69 lod. 
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, from the date, upon which tlie pauper application was fih ii. 
The only .point in which his order, dated December 23rd,- 19;)^, 
may be said to bo inc 'T.’ect is with ref. r Mice to his decision to 
the effect that the applicant sliouid roijisler his plaint with eff. ct 
from the date on which thi court-fees were filed. Haain.. 
regard to the provisions uf Or. XXXIII, r. 15, C. P. Code, tl.*- 
correct order would have been to direct payment by a specifii d 
date of the costs (if any) incurred by GoVi rnmeiit and the 
opposite party in opposing the pauper application as a condition 
precedent to the accep aace of a plaint to which the Couii 
might have permitted the coorl-fee stamps to be attached which 
had been deposited on DtCMnlnr 17lh, 1938. If it be he!a 
that the decision in Aubhaya Cuarvn Dey v. B’SSESwaki (1), 
pontains a correct statement of the law, I am nevertheless ask.-d 
to apply the principles laid down in Sec, 14, IjimitHtit n Act, 
and to deduct the period during wliich tlie petitioner was prusi- 
cuting his pauper application. In support of this argiunen! 
some reliance is placed upon the judgnii nt of S. K. Gliose, 
in Kalidasi Dasi v Santosu Kumar Pal (2). That case is 
however distinguishable from tlie one witli which wo are u .w 
dealing because, Ivaving regard to the particular circumstaiic. ' 
of the case, this ('tourl did not accept tlie finding of the Distiitt 
Judge to the effect tliat the pauper application was not a hdiia 
fide application In the present case I am not prepared t) 
disagree with the clear finding of fact contained in the orde r uf 
the f amed Munsif to tiie effect that the applicition wh> 
mala fide. That being the case, Sec. 14, Limitation Act, cm have 
no application and, in any case, it cannot be Said that tiie 
learned Munsif “from defect of jurisdiction or other cause of a 
like nature’’ was unable to entertain the petitioner’s applicaliun. 
This argument must, therefore, fail. 

Finally, T* am a^ked to ignore the application which was 
Clod On December 12tli, 1938, in which the petitioner asked for 
the rejection of his pauper application and to treat the matter 
as being in substance merely an intimation to the Court that 
the petitioner did not wish to proceed with his original apjilica- 
tioii and as a prayer for the conversion of that application into 
a plaint. It is contended that, in that event, the matter wonlti 


(i) 34 C. S89. 

(*) I, L. K, (1939) I Cal. iij ; ii R. C. s<3 ; >79 lod. Cas. 371 ; A. I 
R. (1938) Ul. 730. 
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be govern- d by thj principles laid down by the Judicial 
Committee in Skikneb v. Orde (1). In ihe^ciroumstanoes of tho 
case, I am not prepared to nCjede lo this request According, 
to the finding of tlie learued Munsif the petitioner’s pauper 
application was filed wit!» an intent to deftaud Govoniraent. It 
is cle.ir from the judgment of the Privy Council in the case cited 
sbovo that the r Lordships would: have been guided by diflferent 
consider.itions if frmd had been found by the Judge and in my 
view, even if application h r the rejection of the pauper applica- 
tion were totally ignore 1, any discretion which the Court may 
have to convert a pauper application into a plaint should not be 
used in a case such as that with which wo are now dealing. In 
view of what I have stated above, this rule must be discharged 
with costs subject to a direction to the learned Munsif to fix a 
date by which tlie costs (if any) incurred by Qovornmsnt and 
the opposite party in opposing the application may be deposited 
as a condition precelent to presenting a fresh plaint with the 
court-fees whicli have already been filed in Court. Limitation 
will run from the date on which the plaint is actually presented. 
The hearing- fee is assessed at five gold MoaURS. 

u. 


(i) 4 Sar. 31 (P. C.) j j Suther 6 ^^ ; 6 I. A. I86 ; a A. 241. 


(s. c.) A I. R. (1939) Cal- 4*3 ; la lad. Rul. Cal. 217 ; 43 C. W. N. 794 ; 

184 1 . C. a 16. 

Civil Appeal No. 152 of 1987. 

Present : — Henderson and Latifur Rahman, JJ. 
ijtb March, 1939. 

MOHAMMAD AZlZAL BAKL 

r. 

Moulvi RAZIUDDIN MUHAMMAD IDRIS KHAN and toother. 

Kabuliyat — L^ast — Hirms of Ua$t^G€nifal rule of conthuction — IndefiniU 
natupt enures for ike life of the grantee — Lease enure foe ike life Hme^ Lease for 
fenoi-^Transfep of property Act Sec. iod^^Grant. 

The GOostructiOQ of the KahuHyat is the maio point for determioatioo. 
The teroii of the Kabuliyat^ it is appereot that the iote ii not a perautoeot ooe* 
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MWBJikMAD A2TZ%L BaKI V RaSIVWIH. 

intchtifli* i^emt to bf to allow the IbitiA lo -eooliniio 
fdt all iwftWtiftiillHiRl m teif at he paji the reot fcgularly wod tperferma wrtm 
dotlffitiasi df theidifa. 

the ^Miiral rbte of cootfrac^ Aat a ^ot OT ad ibdHltilto 
hhtuie iniUn t6i the life of the grlntee ibOuld apf)lf . 

JSMd agaim-^Tt^i if a fradt be made to a mao for lo iodiilnite period it 
enofea generally tpeakiog for his life time and passes no interett to his hetrs 
ooleif there are some words showing an ioteotion to griot an heriditary interest 
<Babti Lekhflj ROy f Kliohya Slog <lP. C.) I. A. sa^ at p. 214. 

mu o/le— That the reasonable fnthrence to mike from the terns df the 
lekse It fhit it 'das Irtlchdhdfo entire f6r the fife Ihne of the gtantOe. 

^Appeal against the decree of the Sub judge ofPabiia and Bdgra. 

The (acts appear fiom the Judgment. 

Mr. /. K, Sin G’w/l/a— for the TAppellant. 

Mlttrs. G C Sin attd Abdut Bari-^iot the Respondents. 

LlEttifur RAhtiiati, J.— This !8 ah a|^al By Iho 
arlS^ttg xJut 6f a salt for recovery of khas pos^esWon I'd respect of 
a piece of land, -iifiiit eVtcting the defendants aod‘rctoCving 
certain structures erected tberton. Notice to quit was served 
on tlie defendants on the footing that the tenancy was a 
tenancy-at-will The land in dispute is situated within the 
Municipality of Bogra and appertains to the wakf estate of 
which the plaintiff is the present mutawali. One Muhammad 
Gohar Ali created a sarasari jole in respect of the land in 
dispute in favour of the defendant No. I’s father by kabuliyat in 
ISu?" B.8., fix. 8. Thereafter defendant No. i's father made a 
gift of the said jote to defendant i^o. 1 by a hiba-bil-ewaz in 
1328 B.S. Th« wakf estate was CfreatCd by a wakfnamah in 
1321 B S., EXi r. "Vyhile the plaintiff’s father was a mutawalli, 
defendant No. 1 obtained a iresh sarasari bandobast of the 
disputed land from him bv a kabuliyat Ex. 3 (a) on Cbait SO, 
1334 B.S. The plaifatfff in whCae fatdn# hia father relinquished 
the mutawalliship instituted the present suit alleging that 
defendant No. 1 took iMd ie^l«^tdblit fbr MtldCtiMa) pturpans as 
a tenc^it-at-will, on annual rent of Ba. 31 and while in 
possession admitt9(j[ jdefend«(nt No. 3 to a portion of [the land 
witbout the plaij^iiTi Aoowle^e and consent and tbat^ notice 
under Sec. 106, Transfer of property Aot, to quit tbe j^’nd liras 
seiirred kke dhfCfiaa&ts. W Wdbfdfiaants 

wkb thiit tlie f^a«y‘1h"i|il«ttiaii 



MunAiiiii^ Am%t Baki 9 lUiumoiii* 

tennttClr,** 'thAt it wns n tanA^K^ for the Ufotima 
and not a ten>acy-at will or from year to jyoar. .Abp 

do xiiid th-it any aotic>i w*ia serred on them. The materiarterms 
of the ksbuliyat Ex 3 (a) are as follows : 

“ f here being no custom of traniferability in respect of rararurf />/< to 
Pirgana S^iolbarm, I have acquired no right by the aforesaid $wai and you 

bsvmgBeen ready to briog tutt for a|eetiitg tne from the btfe 9|k|>eared 

bdere fdu mtid bave tf^pilied (or taking m new settiemeot of the iforgiaidi Mtl«a 
V<vu htfe gnmted my pr ay tr and upon tettlement of the iaM iandt at a Wff 
s^paiari /errat ao atmuel tent of Rs jt you have demanded a Mm aii 

I thill mtfntaftt the trees which are bow in etisienee m the ifiresitid abtt 
thich will 1grow add (hen in future. I shall not be aWe lb ©it isM 

the said trees or their branches . . . , I shall not be able to build atijr* brickboMt 
house on the said ttods« nor shall be able to cause any damage lo Ihofe lands by 
dtftiting any pits khereoU. I shall be able to cause any damage to Ihoae land* by 
dtsfiting any pits thereon. I shall be able lo make the floors Of any hotifea that I 
may build thereon, fittaa and to build brtckbutit boundary walls and to^maka Iba 
opening of any wells dug therein made of bricki and to build prlvie•^arkb 

corrugated iron roof. But by the said acts my joU will not be changed to a 

permanent one, it will remain as iaiaiari jote as before. By the said acts the said 
will not be regarded as a m^kdPmH or mmraihi joU nor stull^ 1 able to 
claim it as such . . . 

** 1 fhall oot be able to introduce any musicianf prostitute or any igan, of 

had character or a thief or a person dealing m hides nor shall I be able ip^t put 

these Id ibem. If I da such act, I shall be ejected therefrom . . 

The conWraction of ‘ the kabiiliyAt in the tnfim poibfr fOt 
determinlttion From th« terns ef knlialiyat, it is ApnArent that 
fhe joie is not S' pr-rinanent one. Under certain oild-tions ■ the 
d 'feiidfcnts ate eVen liable to be etict d. If it is noti» perttiaaeblt 
jot a orihbkar«ri or mnurasht then the question sn ty well erise a* 
to whether it is a tenancy at-vPill or fron year to year. 'Althougih 
in spec'flo ttJttbs aipermitient lease is nok ow^fel ■ by-thA 
littbatlyati feb the • lessee .has tbeen given oertaia »dvaii(ag«ai e g. 
htiiidtag a b^aad-^ry .wall, pucei floors and is not liable to, be 
<i7ict d imless he introduces bad characters, roualoia^s, 
prohtitutes and hide dealers. Clearly, the inientinn ifteepis to be 
|caUo«4he- Jessa&txCjatinue ioxaa in iutluit j period so long as 
“j pays the rent xe^nlarly .anl performs other, con litiops^ of the 
In suchsA flit^, owe are ef opin e 1 , (hit (be general- rule 
of construitioa that A grsht Of sti inlefluite BAtur.^ enufrelB foe 
il»6 fifo GftAa Igl^tde hhotjld apj»ty , as was jkJtuted otit by iheir 
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Lordshipft of the Judicial Commiitec io Babtt Lbkhb\J Ror r. 
Euneta Simoh ( 1) that 

if a grant be made to a man for an indefinite period, it enures generally 
speaking, for hii lifetime and passes no interest to bis heirs unless there are soots 
words showing an intention to grant an hereditary interest.** 

In the present ca^e, there are no suCh words used in the 
kabuliyftt that there is any heritable interest. The trial Court 
has held thu the lease must enure for the lifetime of defendant 
No. 1, and as such, he is not liable to be evicted and dismisse] 
the suit. The Court has followed the decision in Ashutosu 
Lahibi V. Chandi Ohaban Mitra (2). There the terms of the 
lease were as follows : 

" You having applied to get lettlement of 6 kanis of land ai described in ths 
schedule below for the purpose of constructing your baiki, 1 hereby fix annual 
rent for the 6 kanii of land at Ks. 3 and lettle the tama with you. You shall 
enjoy and possess the said land by constructing your baiha aod residing thcreio 
regularly paying rent." 

The learned Judges held that in view of the terms of tho 
lease, it would he right to apply to it tho general rulo of 
oonstructiou which is to the effect that if a grant is made to a 
man for an indefinite peril d, it enures geni rally speaking at least 
for the lifetime of the grantee unless there wore some word.s 
showing the intention that a heritable grant was made : see also 
CaAt.Di Charan Mitra v. Ashutosh Lahiri (3). The lower 
Appellate Court has dismissed tho appeal upholding the dicision 
of the Court below. On behalf of the appellants reliance has 
been placed on the case in Lakshman Chandra v. Chaec 
Chandra ( 4 )> There one of the terms of the kabuliyat was as 
foHows . . nor shall I acquire any right to transfer 

by way of gift or sale or any other legal right.” The learned 
Judges deciding the case observed in their judgment : 

"But the clause to wbicb we bare referred aod which provides that tbe 
lessee shall acquire 00 legal rights by which ire uaderstaod that be iball ooi 
acquire aoy other legal right uodet tbe lease is a clause which, in our opioiosi 
makes a good deal oi difference, ” 
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and rBO >rdingly held that the kAhuliyat did not create in favour 
of the le^ee a>iy latere^ oui be h to be 

ipore than a tenaacy-a>t-n'^i ''JCHe case .is .thus pleaHy 
tfuisha^ Tlie other oisw nenapl.v, JasKLi NaTH Rot v. t>i9A 

NAia KUJtpiT j(l), 9AftfT V. JaDAV QHAaDJBlA 

§B<?BSXAE]r or Statp y. JjlApapfnDAN X3). Chahdi CaaRAH 
jiiSBiV. Aiuoxo^f LAjffij^i (J) aud iStoaia Ohandba Sariar 
T. Aijfii BAapRij AnaiRABi j(6) which were citej, did not 
supwr^the epatentipj of' the appellant. )Ye are of opinion 
tFiAf ilip CourfB below* have oorreotly oonslrupd the dootpnent 
£x. 3 (a). 1?he land betpg taken for residential purposes eipd 
beiog situattil ^it^n the Municipal area, there is po substance 
jh the pross-objection by defendants that the tenancy should be 
covMued by tile proviiioUs of the Bengal 'fonanoy ^ot, and ppt 
by the i'rensfer of Property Apt The cros8-ob3..cLien apcjra-r 
ipgly fails, and thp appeal is dismissed with costs. 

Henderson, J. — I have bnd the advantage of reading the 
judgment which has just been delivered by my learned brother 
and have little to aid. The main question for our decision in 
this ease is whether a certain’ rule of construction still applies. 
That rule was formulated in these terms by Mukherji, J. in 
Asbutosh Lahiri V. Chandi Cbaran Mitka (6). 

“The nonoral rule of coojtruc^OQ is to the effect that if a grant wg® naada to 
ft mao for aoi indefiotta period, it enures, geoeralij' speaking, at least for the life- 
time of the grantee utiiess there were lome word) ihowiog the ipteatioq tbsl a 
beritable |raot yas m^de.'' 

On behalf of the appellant it has been contended that that 
rule is inconsistent with the terms of Sec. 106, Transfer of 
Property Act, and that therefore since that enactment was 
passed, the rule has no longer any force. The result would be 
tliat decisions to the contrary effect, made sinoQ the pacing of 
the Transfer of Property Act would not be good law. On *tbe 


(i) 6i M. L. J 377 (P- C.) ; Ind. Rul. (193O P- »<58 ; 35 C. W. N, gSt ; 
A. 1. R. {1931) P. C. ao7 ; 133 1. C 73* i 54 C L. J. 41a. 

(а) a7 C. L. J. 198 ; at C. W. W. ao6 ; A. I. R. (1918) CaL 906 ; 37 I. C. 
, , 956 ; 44 C. ai4. 

(3) Ind. Rul. (1933) Cal. 187 ; A, 1. R. (i933) Cal. a6o ; 141 I. C. 833 ; 
36 C.W. N. 918. 

(4) A. 1. R. (1916) Cal. 558 ; 94 I- C. 684 : 53 C. 9S- 

(5) 9 C. L. J. 36a ; r 1. C. 66 ; 13 C. W. N. 513. 

(б) 31 C. W. N. 4i ; A. 1; R. 1997 Cat 179 5 99 *• C. too. 
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if haa he0n cont'inded on bohslf of tbo reBpoodeota 
10 ^ do^notT.™ that M. The relevant .rord, 
JL. «“'ion «rth«,, “in the abeenc. o/ . retract to tbe 
contrary.” Now, this rule is a rule of construction and, if it 13 
a srood rule, the result is that when it applies there is a contr^t 
to the contrary. In our opinion, this oonteation , m^e by 
Mr. Sen on be^lf of the respondents must be accepted. The only 
authority against him is the case in Mohim CHAMOBa Sabkab 
V. Ahil Bandhu Adhikabi ( 1 ). The result is that the over- 
whelming weight of authority in this Court is to the effect that 
this rule of construction ought to be applied in spite of the 
terms of Sec. 106, Transfer of Property Act. Apart from the 
application of this general rule of construction, the Courts below 
have construed the lease as one for the life of the grantee by 
its very terms. I agree with that view. If Sec. 106, Transfer 
of Property Act applies, the lease is a monthly one. The 
provision for annual rent is enough to show that it is not. It is 
also specifically provided |hat it is not permanent. The learned 
Judge then pointed out certain terms whioh are not really 
conMStent with the mere annual lease. Hence, the reasonable 
inference to make f*om the terms of the lease is that it was 
intended to enure for the life-timo of the grantee. The cross- 
objection was not passed and was also misconceived. The only 
part of the decree which was against tlie respondent was the 
failure to award him costs. Although the ground taken in the 
cross-objection might have been urged as a ground for support- 
ing the decree made by the lower Appellate Court, it cannot 
form the subject-matter of a cross-objection. 

M. 


(i) 9 C. 1*1.36* ; » I. C. 66 ; 13 C. W. N. 5 « 3 ' 
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Appeal No. 257 of 1987. 

Prcicot BiKifKT AND Vkrma, JJ, 

1 6th February, 1939. 

Sfamaii DKOPODI 

0 . 

BANKBY LAL aod otbera. 

PaptMfikip-^Cnnitiui-^lnitntion of ikt txtcuianit of tki d$ai^PoPtnif$kip 
Ac((IX of ig32) Stc, 44 Suit fop ditsoluHoH--DUpuU'^ApMpaH2n-^Adofuat$ 
ptliif -^Conduct of thi buiinas^Conlraci Ad (IX of 1812) St(. 2J4 (6). 

Hold /Aa/— It was Hie ioteotiou of the executants of the document that the 
pirtnership shall not be dissolved on the happenning of the contiogeocia# 
cuentioned in the Partnership Act. 

Htld That the deed of agreomenti enable the plaintiff to withdraw 

from the Partnership if he or she feels that it is no longer profitable to continue 
to be a partner the term of the agreement is legal aod hence Jha plaintiff is not 
eotilied to bring a suit for dissolution. 

Appeal against the decision of the Civil Judge df Aligarh. 

The facts appear from the Judgment. « 

Sir. T, B. Sapru aod Messrs, Son, /beea Za/ aod fowaUr XoA^ 

for the Appellant. * 

Sir. fVazir Basan and Messrs. P, L, Banofjoo^ 5 . K, Dhar, Hatiban 
Sakai, M. A. A*i*, S, B, Z. Gour^ Bankey Lai, Mantuf if/aei— fo r the ^ 
Respondent. 

Vdnxia, J.— This is a plaintiff's appeal. The suit as 
originally framed asked for the following reliefs : 

*^(a) The partnership of the firm known as Lallu Mat Hardeo Das Cotton 
Sipioniog Mills, Hathras, may be dissolved and the accounts mag be taken from 
the defendant’s manager from the beginning of the partnersliip and whatever 
amount may be found due to the plaintiff, the same may be awarded to her and 
ioasmuch as the correct sum due to the plaintiff cannot be fixed just now without 
the rendition of account, thf vtluation of the suit is fixed at Ri. 5,100 aod the 
court-tee bu been paid thereog* If according to the accounts the sum due to the 
plaintiff be found in excess of the said sum, in that case a decree may be patted 
favour of the plaintiff for the sum so found due on taking additional court-fee 
aod necessary directiows for the dissolution of partnership may be issued aod after 
appointing Receiver all the proceedings may bo taken In connection with the 
<l^lution of the partnership.” 
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At a siibse^aeDt itage, the plaintiff a^iplied for the amend- 
ment of the plaint by the addition of what now appear^ as relief 
(b) which* is as follows : 

“(^) I< the Coart beldt the partneribip between the ptniet to beve beeo 
diMoleed, defeodkat No. i be ordered ib rhodeV the ■cconnti of the partoenbip 
from 19ft up;to thu day to the plaintiff and a decree for the amoont and property 
which may be found ai belooglhg to Yh'e ptaihilffdb St^ouot of bet abate may be 
peaaed in her farour— -laid at Rs. 5.100 as an alternative relief.” 

Her application was granted and l.hat relief was aldid. 
The Court below has dismissed fhe suit. The stilt relates to a 
firm 8 ty|ed LaUu Mai Hardeo Das Cotton ginning MiJJ’s Co., 
l^atbras, which has its headquarters at Libras. It abpears* 
that d’ partnership Was entered into some time irt the j^etr 1920 
and business was started. SubaeoUently it wd.** considered 
desirable to- Tedtice the termff of the ^contract of the partnership 
tOW^riting and a deed was executed on April 4th, 1928, This 
document is Ex. A -1 on the record, AVe shall presently have 
occasion to refi-r to some of the relevant provisions of this deed. 
The reasons for seeking the dissolution of this (irm are given hv 
the plaintiff in paras 10 «nd 11 of the plaint, the main pita 
,bei^ that defdndan^ No. 1, Bankey Lai, who is the mdhager of 
tbemrin', does pot manag# the business in a manner whiclf mav 
bo profitable to the partners and does not maintain proper 
Roooums. The plaintiff impleaded 24 pe rsons as defendants to 
the Suit. Of thosQ 24 defendants, seven, namely, defendants 
'Nos. 1 , 3, 4, 6 , 9, 14 and 16, filed written statements contestin'’ 
the suit, while flvo, namely defendants Nos. 6 , 7 , 8 , 11 and' Ilf, 
ffited* written' statements in effect supporting the pUdhtifF. 
Various pleas were taken in defence by the defendants Who 
^posed the plaintiff’s claim and a number of issues were framed. 
Ifne main ground on which the Court below has dismiss^ the 
BU\t is that fne plaintiff has not got a right to sue for dissfffution 
which is the only ground with which we are concerned in tin's 
appeal. The deed Ex. A -1 after' reciting the hisfciy of the 
business lays down a. number of terms by which tb'e i^ectitants 
agreed to ^ bound. The follbWing* Paragraphs arb {Mfifdrfaiit 
dnd we odiisider it heoestisry to quote theth in ektenso. 

“ 16 . No partoet or bis heir 01 representativs iba!| bavo powsc to sell b» 
■hato or to withdraw from the partoenbip in aoy way other t)l)at Buntiooed 
beipw. 

17 . It thaU be the duty of the pertoet, deiitiog to withdisw bimeeU fioo 
the paitoenbip of tbs factoiji to nU bis share in the maaott gtron below. 1 ° 
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ci^e the coznptny is not in a petition to purchiso the said share to have it sold 
io any way, the partner desirtnft separaiiori shall have power iw IntTO •the parloet* 
ship dissolved and thus withdraw himself from the parlnerahip. 

iS. The partner desiring to transfer his shate ihltll havf to give a regis^ 
tered notice to the ootnpany allowing three months ttme, so that it may cither 
purchase his share itself at the price fixed by it according to para. a3 or may get 
the same sold in any other way. Oo receipt of the notice* an emergent dieting 
of the company will be held within 30 days in which it will be decided whether 
the company is ready to purchase the share or not. If it is decided by opioioo 
ol the majority that the company should purchase the share, it shall purchase it 
itself, otherwise it shall allow those partners to purchase it who might be irilling 
to do 80, at the price mentioned above^ If no partner ii ready to purchase the 
said share, the company shall get it sold in any way it tbioks proper. If the 
company fails to have it sold within three months, the partner seeking separatioo 
ot the partner making the sale shall have power to transfer his share to anyone. 

19. It any partner, contrary to the conditions of this agreec^nt, shall 
transfer his share to any person who is a partner or stranger, the company and its 
partners shall have the right of pre-emption and the price fixed according to para 
3^ of this agreement shall be paid 

20. Any of the partners willing to purchase tke share of another partoec 
shall be in duty bound to attend the general or emergent tnaetiog of the pattber 
to be held according to the conditions mentioned above and show his readiness 
for the purchase m the meeting. If the intention of pSrchase is not expressed 
(by any partner) in the meeting, he shall have 00 right of purchase as againil^tho 
other partners. In case there are more than one partner willing to make tha 
purchase, the said share be transferred to them in proportion to the shares held 
by them in the company. 

^ ai. The partnership shall not be dissolved 00 account of the death of aoji 
pertOD. Oo the ground of insolvency, insanity, etc., of any person, no partoec 
shall have power to have the partnership dissolved through CoiM. 

92 , The partner shall not be authorized to remove any one from partner* 
ship, but if the partnership of any partner is found prejudicial to the comptOT'e 
rights or if there is loss or apprehension of any loss to the company by hit 
remaioioga partner, the partners shall be authorised to remove him from partoec* 
ship by bolding an ordinary or emergent meeting, but the defaulting partner sbifl 
be given full opportunity to set op a' defence in the meeting. In the case 
separatioo of bis share, his money, according to the fixed rate in para. aS •half 
be paid to him after which be thali cease to have any tight.'* 

Paragraph 34 provides that Lala Bankey Lal shall be the 
^'MX&gei and Lala Qanpat Lal the assiatant manager. It lays 


37 
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down fnrtherTpBOvisions aa to the appointment of a manager 
in the future. Paragraph 85 provides for the remuneration of 
the managers and para 38 deals with their powi re. Then wc 
have para 49 which also may be quoted in eilenso. 

'*49. All the piTtDeri ihall work awiicAblr and with cooperation. If, Gud 
lotbid, any dispute atisrs, it sball be settled by a punebayat out of Court and 
LalaLallu Mai, Lala Ram Dayal and Lala Ganpat Lai sball be appointed as 
arbitrators and 00 suit sball be filed. In case any suit is filed, it sball be fit to 
be dismissed. If any of tbe said arbitrators is not able to act as an arbitrator 
in re|pect of anything on account of some proper reason, some other proper 
arbitrator shall be appointed in his plac^ " 

It seems to us that it is not necessary to consider all the 
grounds which the Uourt below has taki-n against the pla’ntiff 
and that this appeal can bo disposed of on the short ground that 
under the contract enterted into by the plaintiff with the other 
partners she has no right to bring a suit for dissolution of the 
partnership. It seems to us that on a true interpretation of 
this document, Ex. A-1, there can be no doubt that the predo- 
minant intention of the executants of the deed was that tliis 
firm shall continue to carry on business without running the 
risk of being brought to an end at the instance of one of the 
partners who did not agree with the rest. It may also be 
mentioned here that there are provisions in this deed for busi- 
ness being conducted according to the advici of the majority 
of the partners, e.g. paras. 12 ani 14. It is further clear that 
this is not a case in which a partner who is dissatisfied with tbo 
conduct of the business or apprehends loss has no Other remedy 
than dissolution. The paragraphs which we have quoted above, 
namely 16 to 20, provide for a machinery by which sucli » 
partner can obtaih adequate relief. It is common ground that 
the plaintiff never expressed auy desire to withdraw from the 
partnership and never gave any notice as provided in para. IS- 
It seems to us clear that it was the intention of the executants 
of this document that the partnership shall not be dissolved on 
the h.appening of the contingencies mentioned in the Partnership 
Act. It is further important to note that para. 49 quoted 
above makes a cleM provision lor the settlement of any dispute 
that may arise by arbitration. That such a contract is not 
against law is made clear by the first exception to Sec. 2S, 
Contract Act. 

Learned Counsel for the plaintiff appellant has relied 00 
Sijp, 44, Partnership Act (IX of 1932)| and has argued thslt 
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vhf’Uiver any of the olrourastances meatiouei in the section 
exists, a partn'^r is entitled to brin^ a suit for diasolution. 
ilis contention is that according to the allesjatious in the plaint, 
■ the circumstances specified in els. (c) and (d) of the section 
exist in this case, and be complains that the Court below was 
n )t justified in disraissiii'i: the suit on the preliminary ground 
that the plaintiff had not the right to claim dissolution for the 
enforcement of which she could bring the suit, and urges that 
the Court below should have taken evidence and should have 
recorded findings as to the truth of otherwise of the allegations 
of fast made by the plaintiff in para. 10 of the plaint and should 
have passed a decree for dissolution of the partnership if those 
allegations were found true lie further contends that the 
opening words of Si c 11 of the Act, ‘'subject to the provisions 
of this Act,” should bo interpreted to mean “subject to Sec. 44 
of this Act.” It sot nn to us, Itowever, that those words m an 
tliit the relations of partners shall bo governed by contract 
unless the c ntract that they enter into is one which ho prohi- 
bited by any provision in tiie Act. Learned Counsel has further 
relied on the case in Raiima.tonni 8S\ BiiacM v. Price (1). The 
defendants in that case, a firm of contractors, had undertaken 
the construction of the New Alexandra Dock in the island of 
Bjmbay and they enter ^d into an agreement of partnership 
with NaWab KamHl Khan. The partnership was for the purpose 
of quarrying and supplying the r quisito granite and other stone. 
Clause (4) of the deed of partnership provided that : 

“working of tbe quarries ani the partnership should continue until the supply 
of granite or other stone for the conatruciioo ot the dock was completed and that 
the partnership should then lerrainalo and be would up 

It was common ground that the business resulted in a 
considerable loss from tlio very start. It was in these circums- 
tances thvt the Nawab filed t ie suit giving ris*o to the appeal 
for a dissolutio 1 of the partnership and for ncwunts, alleging 
that ho W.is entitled to sue for t le reliefs claimed in nceardanoo 
with the provisions of Sec. 254 {6), Contract Act IX of 1872; 
which pr)vid 0 d thvt at the suit of a partner the Court may 
dissolve the partnership when the business of the partnership 
can only be carried on at a Boss.’ The dofondants pleaded that 

(i) la Bur. L. T. 9;i (P. C) ; 35 M. L. J. 263 ; ao B itn !>. R 7'4 i 8 I.- 
W. S3 ; t3 M. L T. 400 ; 5 P. L. W. as ; a; C, L J, 6a3 ; 16 A L. 
513 ; aa C. W. N. 601 ; 4S 1 . A. 61 ; A. 1 . K. (19'?) P- C 116 , 45 *• 
C. $48 ; 4* B. 380. 
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in view of the terms embodiwl ia cl. 4 of parfoersbip, tbe suit 
WAS premature and that the partnership could not be dissolved 
until the supply of granite and other stone !for the coestructiou 
of tbe dock was compleie !, and Sec. 252, Contract Act, was 
relied upon. As already stated, it was ra itter of admission that 
the business hUdtesulted in a loss from the very beginning and 
that of June 30th, 1910, the loss amounted to upwards of Rs. 3 
lacs. The Court of first instance decided in the Nawab’s favour 
and decreed tbe suit for dissolution and for an account to be 
taken from March 11th, 1908, to October 14th, 1910. On 
appeal, the appellate Bench of the High Court of Bombay 
diffeied from the trial Judge as to the effect of cl. 4 of the deoil 
of partUirship and held that the suit when instituted w^as pre- 
mature and that tbe plaintiff was not entitkd to have (he 
partnership dissolved when the suit was brought, as the work 
bad not been completed at that time. Finding tltat the work 
had been completed since, it held that no useful purpose would 
he served by dismissing tlie suit on tliat ground. In the result 
it Yari(d the decree of the trial Court by directing that the 
account should he taken from March 11th, 1908, down to the 
date when tho work was completed and by ordering tbe plaiutill 
to pay the costs in Issues Nos (1) and (2) wh cli related to the 
pica of the defendants mentioned above. Their Lordships of 
the Judicial C(/mmittoo held that the Appellate Bench was not 
right in tho view that it had taken of the effect of cl. 4 and 
of Sec. S52, Contract Act. It was observed : 

"Their Lordships are unable to agree with the High Court'* view that there 
is anything in Sec. tSf that constitutes a bar, it appears to them to be directed to 
something wholly different." 

Their Lprdships then observed that a partner’s claim to a 
decree for dissolution rests, in its origin, not on contract, but 
on his inherent right to invoke the Court’s protection on equit- 
able grounds, in spite of the terms in which the right and 
obligations of the partners may have been regulatedjand defined 
by the partnership contract, and that no man can exclude him- 
self from the protection of the Courts, It was further held by 
their Lordships that, in all the (prcumstances of that case which 
were considered in detail by their Lordships, the trial Judge has 
exercised a sound discretion and th&t the Appellate Court had 
no sufficient grounds for interfering with the discretion of the 
trial Judge. It seems to us that that is a whoUy different case. 
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Xlie essent.al feature of the case was that tho undertaking had 
bv'en oairieJ on with the one and unvary ng result of annual loss 
froiu th-a Very com nenoement. It may also bo pointed out 
. ih it the provisions contained in Soo. 253, Contract Act, were 
different from those contained in Sec. 11, Partnership Act of 
lt32. Sec. 252 , Contract Act, lays down : 

‘•Where partners have by contract regulated and dehned as between them* 
selves, their rights and obligations, such contract can be annulled or altered noly 
by consent of all of them which consent must either be expressed, or be implied 
from a uniform course of dealing ?" 

whereas Sec. 11, Partnership Act, provides : 

"Subject to the provisions of this Act, the mutual rights and duties 
of the partners of a firm be determitted by contract between the partners, and 
such contract may be expressed or may be implied by a course of dealtog." 

It seems to us that it was in view of tho language of 
Sec. 252, Contract Act, that their Lordships observed that it 
appeared to bo directed to something wholly different. lu our 
opinion, Sec 11, Paitnership Act, has deliberately been so 
worded by the Legislature as to make it clear that tho relation* 
.hip of the partners shall bo determined by tho c jutract between 
them subject of course to the provisions of the Act. As to tho 
meaning of these words in ir^eo. 11, wo have already e.vpre8sed 
our view above. It seems to us that tho case before us is 
governed by the decision of their Lordships of tho Privy Coun- 
cil in CowASJEE Nanabhoyt V. Lallabhoy Vullubhoy (1). where 
their Lordships have laid down that it is ojwn to partners to 
enter into an agreement by which they renounce their right of 
dissolution. We may also point out that in their judgment 
in Rahmatdnnissa Beobm v, Pbic* (2) their Lordships observed 
that in the c'rcumsttnces of that ease a decree for dissolution 
Was the appropriate protection which could bo given by the 
Courts to the plaintiff. That is not tho case before us. As we 
have pointed out above, the deed of agreement, Ex. A-1, enable 
the plaintiff to withdraw from the partnership if she feels that 
h is no longer profitable for her to continue to be a paitucr. 

(i) 3 Sat 645 P C; 25 W R 78; I B 468; 3 I A aoo; 

(a) la Bur. L. T. 91 (P. C.) ; 35 M. L. J. a6a ; ao Bom L. R. 714 i 8 L. 

W. S3 ; a3 M. L. T. 400 ; 5 P. L. W. as : ay C. L. J. 6a3 ; 16 A. L. 

St3 ; aa C. W. N. 601 4s 1 . A, 61 } A. I. R. (19*7) P. C. u6 ; 45 L 

C. Sts ; 4a B . 3S0. 
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It may also be pointed out that it has not been allesed In tH« 
platti thaii’tlie busindsB the jartr^rthip rebutted iq 

losi so' far 1' On the contrary, thetj’ are 'the rej)6rt of th\; 
Cpiidmissibaer ap*poiiiiad by the Court bel(i# #|iich shoir'Sha- 
th‘0 '^hciirn Wae working at cohsiderable profit, At'p; 45 of tt« 
paper -book the CommissTonef gives the r^ikulf of his eiamin- 
atioD of the books of the partnership and fiuds that the profits 
fet the three years, 1933 to 1935 amounte l to Es. 1»92, 209^11- 2. 
Lower down, the Commissioner works out the shares of the 
partners in these profits and according to his calculations the 
amount to which the plaintiff Musammat Dropadi, was entitled 
came to Rs, 2,283-6 2. This represents a return of abotit 24 per 
cent; per annum tn the capital invested by the plaintifi. 
All that the plaintiff complains of are what she des- 
cribes as certain irregularities and certain acts of the 
manager of which she does not approve, and an apprr- 
hension is expressed in the plaint that loss is likely to 
result in the future. Furthermore, it may be pointed out th;,t 
the di.e I of partnership in the case before us by para. 49 pro- 
vides for arbitration. No argunient has been addressed to us to 
show that this term of the agreement is in any way illegal or 
invalid. Wo have already expressed our view tbht it is Ic^af. 
X^t being so, it seems to us that the plaintiff* was not entitled 
to bring a suit for dissolution. If there were any disputes that 
she dpsired to be settled, she sought to have resorted to arbitia- 
tion as laid down in the deed of agreement. This is clearly rot 
a case in which the plaintiff needed any protecti >n ofthe Cour - 
and further it is not a case in which the apprhprfete pifotecticn 
was a dperee for dissolution. In view of the circumstances of 
this case we have come to the coilhlusidn that the plairitiff’s suit 
is not a bona fide one. In our opih'on the Cohrt'belbvi^ djteriised 

and there 
'erenoe 
liSmiss 

this appeal wit 

v. 
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(c. 1. ) I. L. R. (1939 Rjtn. 451 ; Ra>- »Pm. »^ } A- IB. CifiJ*)) 

Bom. 363 ; 41 Bom. L R 656 ; 184 I. C. 470. 

civil ReferiBned No. 16 of tdkif, 

Bteieqt,:— B bauuomt. C, J. amp_^B. J. Wama, J. 

loth MAfch, 1939% 

COMMISSIONER or INCOME-TAX. BOMBaV. 

9. 

AHMEpABAD MILLOWNKRS* ASSqClATI 0 l, 

2m(0mt-T^xx Act iXt of Sff A5 (r) S$( 

— AssadadoH cantdtuttd-^ Urniiti C A$u$$mnt^ 

Tha phrise io Sec. 3 is *4ocoiiie9 pro&ti tod giioi of ertrf iaditidaml* 
Hinda uodirided family, Compaoy, Firm or other tuocittioo of iodiriduili.** 
The same words appear to various places to the Act^ tocttidbg Sect. SS etid^d 
under which Super*Tax is charged ; although ici those tectieos the disjuocitre 
lof** is used before '*other associatioo of iodiridualt*' iodud^t ao atsbciatiob of 
cDiDpabies. "Indiridual” where first used must meao ht/man beiog, because 
11 is tiled as sometbiog distinct from a Joiot family, Firm and Compaoy. 

Ciyii Reference from the Compoiiiiij^oer of Ipcome-Ux^ Bombay, 

The facts appear from the Judgment. 

Mr. J2. C Sita/vad, Advocali-Gintral^^{6i the locome'Ta^ Commitstoper. 

Mr. Furshoitam Tticumdas^^iox the Assessee. 

Beaumont, 0 J. — This is a referonco by Opiao^iff, 
sioaer of Incomc-t »x, under Sec. 66 (2), Income Tax Apt, in 
which he raises the question : 

“Whetbei the Association cooaiiiuted as aforementioned and having the 
members mentioned in para. 4 hereof has been correctly treated by the Assistant 
Commtasiooer as chargeable to iocome-taxt under Sec, 3 of the Act ai being an 
‘association of individuals."^ 

The association in question is the Ahmedabad Millowners' 
Association, and according to the finding of the lea'rned Commis- 
sioner, it consisted, during the year of assessment, of 61 
members, 60 of whom were limited companies and ore was an 
iudividaal parson. It is clear, therefore, that if the association 
is to be assessed as an association of individuals, it must be on 
the basis that a limited company is an individual for the pur- 
poses of the charging section in the Income Tax Act. The 
learned Oommissioner, relying on the dictionary meaning of 
*^ndividnal,” holds that a company is an individual, since it is 
*0 indivisible entity. I am disposed to agree that if one takes 
Merely the dictionary meaning, “individual” would include a 
limited company, although I think so to use; the iVbrd would 
^ be in aooocdance wiUi its popular use by pioplo speakinij; 
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Eni^Iish language. But whatever the dioiionaif or popular 
xaeaning nofay be, we have lo deal with the word iu< the context 
in which it appears in jtbe Income Tax Aot. The phi-ase in 
Sec. 8 is **Income, profits and gains of every individual, Hindu 
undivided family, company, firm or other association of indivi- 
duals.” The same words appear in various places in the Act, 
including Secs. 55 and 56 under which super-tax is cliarged, 
although in those sections the disjunctive “for" i» used beforo 
“other association of . idivibuals” instead o| the oopulutivo “and.” 
The question is whether “other association of individuals” 
inddes an association of companies. It seems to me quite 
clear on the context that it cannot do «o. “Individual,” where 
first used, must mean human being, because it is used as some- 
thing distinct from a joint family, firm and company. The 
whole expression seems to me to mean ‘every human being, 
Hindu undivided family, companv, firm and other association 
of human beings.” One Cannot give to the word “Individuals” 
in the expression “asseciation of individuals” a different meaning 
to that which the word “individual” bears in the same phrase. 

In opinion, therefore, the answer to the question raisod 
by the learned Commissioner must be in the negative. Tho 
assessee to get costs to be paid by the Commissioner on the 
Original Side scale. 

1 B. J. Wadiai J.—I agree. 
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Aumil L«rir «. Ap&ul G»mi Seuaiio 

iht' In A okii'tgtgs by <) mclit'on il ««'e. tlie mortgR^or 
da*< wMt b n I b'mn.-lf to re p*4y the mortgage moO jy». All that 
hew »o8 i« •st«*asi(i{y to si|le Wio- mortgage property on o imlition 
t'lit on defwnit of paytnaiit o( thn mortgago money on n certMin 
Mtle shtU beanuie absolute or on oonditiou that on «uoH 
imrm -n^ being made, the sale ah vll booame void, or on oontliliou 
t la; on auo t p tymmt being mvte the buyer phall tranttfer khe 
property to th« seller In none Of lb -se oases, so ibo argument 
{iToOjNda, is tiioBd any. ooavennnt by the Airtgtgor to re-pty 
th j loan to the zttortgago It is true tb<t in certain oontiu* 
geiiotM mentiooed in See. 68.(1) T. P. Act, ti>« mortgagee may 
have a right to sue for the tft^ngage mouey even in the case of 
a mortgage hy conditional mie. But the liability of thu 
mortgagor in these events, it 'is argue I, is only a c intiiigent 
liabtK^ and as suoh, speciilo >lly ■ exoluded from the duflutlion 
of dnM in tlto Bengal Agricultural Debtors Act. 

1 do m.t think that the term “debt" Oin bo given this 
narrow in' erpretation for tlie purposes of the aforesaid Act. 
Tliere is no nason ivhy we sliouM limit the expression '‘liabili« 
ties of a debt* r ' to mean c -rtain liabilities of a deh'or and not 
others. Even in tlie Cise of a mortgage by coiidi^oiial sale, it 
is quite clear that there is oeitain date on which the mortgage 
money be Cl m *8 due, Under See. 00. T. P. Act, at Muy time 
aftev the principal money his “become duo” the mortgagor has 
a right of re-lemptmu. Ti»is spoUed to all mortgage*, whether 
by conditional sale or in any otiier form. It follows tlierefurC 
that even in the case of mortgage by oo dition il sale there is a 
certain date oo Orhirh the principal ra ney “bi c <ra is duo.” 
The language of Sec. 67, T. P. Act, leids to the same conclusion. 
It seems to me that when money beco ne* d le, it is a liability 
of ^le debtor, whatever may be the pnc se maimer in wln'o'i 
the bi^litjt can be enforced. In a tCurtgage by conditional 
sale the manner of oufnrc m mt is by a suit for foreclosure 
But tbk dpes not alter the fact that there is pre-existing- 
liabilii V for tlie martgaj^ money. If thi framers of the Bengal 
Agriciuixiial Debtors Aet tntendel to exclude from ihp deflni- 
t;<.n tf money ndvanced on a mortgage by c mditi inai 

sale, aa.diddagiiisbcKl fr m other forms of mortgage, ihjy would 
have Mid so in unequivocal terms in o le of the m iny exoep* 
tioof tbit have been inaeriel in the definition in quest o i. 1 
therefore agree tiat the question must be answered in the 
affirmative, and ibit the B>ule must be made absolute. 


£8 
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If Ind. kol. (Cfl) 357- 
Appeal No 19 Of 1989 
Preient U kuivshihk. C J *no Nasiu Au j 
1 8 h July. >939 

DiGAMBAK POND i and another 
t 

SATiSIl CHANDRA DAS. 

S r Aa (Vll/of iSSj) SiC l6<G oritf^ApplicabiUty of. 

Ttitt B. I . Act, hoirlr<sr, noirhere provides for in ap|ieal sgaintt to on^r 
in a ptoces ling underlie a 6 G thoj^i the ptr>vi*ioo« in other •ectto.w of tho 
Ac where an appeal hat bson providiJ for against other arders 

That the decree of a Qvil Court ii not appaalahle under Sec gfy of 
tlic C. r. Code. 

Htld aiio -That a proceeding under Sec. a 6 G is started by an application 
and not by a plaint, ani onieqienily the order under Sec. j 6 G caooot be said 
to be an order in a suit. 

Appeartgainst the order of -the restrict |olge of Midnapore. 

The (acts apo^^ar from the JiKlgment. 

Meitirs. G N. Dtt and S, N Bantfitt Mox the Aopellants. 

Messrs. /?. P. S K. M lity and K. P. 5 iV* 4 a— Cor the 

Respondent. 

Nasim aii, •! . — Tins is an np|)o»l aijai'ist an order of the 
Distr ct .Tudf'e of Midnapore, d<»to:l Decemhor 17, 19 1®, oon- 
Urming tlio order of the Snbordinatj Judge, Secon I Cjurt of 
Midnapore, dated Docoinbor 3, 19 iS, in a proceeding under 
Sec. 26-G. Bengal Tenancy Act. The learned District Judge 
h IS dismifisad the appeal on the ground that no appeU against 
the ordtT of the Subordinate Judge lay to him. The question 
f t r determina iun in tliis appeal therefore is wlielher »n appeal 
to the lower App.dl ite Court from tho order of the Subordinate 
Judge was compt tjui. Sec Ji6-G ((3) is in tbiso terms : 

*^An application u ui^r (5) ihiil ba accumpanidi liy t proceis*fee 

of the prescribed arnnuni for serf ice of nonce on the oiKigagee, and the Court 
or Revenue O lictr to whom fu:h an application is mid:$. rnay. after lervice of 
such notice, award to the m )ngig ir sue 1 compentation as aopsars equitable if 
respect of the period during w.tici the m mg Agee retaiaed poiseistoh after tt- 
date on which the m>rt^agor bsca n ) entitled, to be restored to possessian and 
^nay pass an or ler restoring the p<|As«ssion of the land m engaged to the mortgagor 
and tuch orderwhail havj the effect of a decree of a Civil Conrt.^ 

The contention of Mr. l>as, on bihalfof tlie appellants, is 
that the order of the SulxNrJiuate Judge is appealable,* 
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(6) of Sec. 20 Q (li'ftuitt'ly stfiiej t!»at ihc nidsr sh til 
have til© effec , of a th'cr i) of » C vil 0 tiirt. Tiia B"* ijjal 
T-timrcy .Vet. liovveve/. now lerj provides for ivu appeal against 
an order in a proceoli'ig un ler Sec. 20-0 thongli we flud provi- 
fiio IS in ot'ior sooti ms of the Ao whore an appeal lias beoti 
provided for fvg si list other orlers. Mr. Das coat eijdod that the 
onlor of tlie Sub irdiaat i Ju Ig » hohi'j; a doer lo of a Civil Court 
w is aipealable undor S c. 96. C. P. Co le. Th i d Oi-o j ooiitoiu- 
pl.atod by Sec. 96 of the C hIo, hoWi*vor, is a do^rtAtt mide in a 
suit. A pr loeediiiij uudor Se^ 26 G is startcl by au application 
and not by a plabit, and coiHcquontly the order under SeO 26-Q 
cannot be said to ba an order in a suit. Tbe order coraplaiu-d 
a’aiust thoroforo wts not appealable before the Qistrict Jud^e. 
The learned Distr'et .Juli^o was thernfore ri^ht in d'stnissing 
tJie appeal. Tlie npp sal is accordiusily dismissed witli casts, the 
hearing-fee being asses-sud at two gold muliurs. 

Darbyshira 0. J.— I agree. 

M. 


(s c.) i8s I. C 341 i I R. (1910) 718 ; 43 C. W, N 1193 ; 

I a Ind. Kul (Cal ) 356. 

Application 

Present S en* f, 
iSih April, 1959. 

In the of GOuAB DA YE. 

Leifi^i of ndminitfP iHon^ to th« ext^nton 

Suit -ApP'iint^int of aiminiitratOf-^ Defend tnt died ^ntf Aendin/f -• 
Wlt^ExiCutots' applied for a ftvoc uion^Grant of lettett of administration’^ 
Smecitiiom Act^ Sic 263, 

ifeld^VUxt n> cm miH on* (or revociti'in for thf frent oC 

letters of The Courl ntisy rev »k*» » letters of edminii# 

txtioo on the ground unl'if hec 26 j« S'iCC'“iiion Act. 

Xhe ficti appeer from the Julgo^^nt. 

Mr, VY. fi. /? 0 H— for 1). H, Charfirj-e an I another Mortgagee. 

Mr. P AT. MnUitk —for the Ad'tiiat»iri'.fK ^4 tiftm, 

Mt. S. JC. 5 ««— lot ibe Ex;cator» tad Eiccatit*. 
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in iki go^ds fif J/i/ G L%B Uayb 

Ord©r,.“Thi« ts an applicition for the revocition of « 
^atlt of letiera of ad:aiiiistr iti'Ui liiniteti for t'lc purpore of 
representioit the deceased in a su t an t f. r .rmt of pto .Ate to 
the exeoutore nimKl in the will of on: M»t. (jo'ah Dave, 
deceased. The petitioners are the execut >r8 name I in tlic will 
The appl'Cifon is oppose! by the adoainist.-.kt ir nd It maid 
the plaintiSs* in the su t in which the adtn nistrator was 
appointel. M^t Oolab Dtye was th ; defen I inr. in a mortgage 
suit instituted by certain persons; sbi died pending tlmt suit. 
The plaintiffs in thtt suit triii to get the he'rs and ie^al 
representatives of Mst. Qolab Daye substituted and a long 
coirjspondence ensued between the plaintiffs and the attorney 
for one of the executors nann d B djnath Khettri Although 
the executors were asked repeate.lly to get themselves substitu- 
ted in the suit they took no steps. Thereafter an application 
was m ide in that suit for the appoinlmMit of an administrator 
ad litem and citations were issued on all the executors. They 
did not ap{)6ir «nd an administrator ad litem was appointed. 
The execuUirs now apply for a revocation of this grant of letters 
of administration and aUo for a grant of probate to them. 

The plaintiffs in the mortgage suit object to the revocation 
of letters of a Iministration and they contend that if tlie letttr> 
are now revoked, it would lead to unnecessary delay; they 
suggest that this applio-ition has been brought for the purpoios 
of delay. In my opinion no case has been made cut for revoc- 
ation of the grant of letters of administration. The execut. rs 
had aiimle opportunity of getting tbeinseivts represented in the 
suit. They deliberately nfrainod from taking any steps in the 
matter and they cannot now complain In cause an administrator 
ad litem has been appointed. The Court may revoke a grant 
of letters of administration on the ground mentioned in See. 263, 
Succession Act. In my opinion, no just cause has been shown 
to exist witbiu the meaning of that section. It seems to mu 
that this application, so faB,4M it relates to the revocation of 
the grant, has been made for the purpose of harassing the 
plaintiffs'in the mortgage suit and for delay. That part of the 
ajlplioation is, therefore, dismissed. 

As regards the question whether the petitioners can get 
probite, it seems to me that there is no reason why they should 
not be given a suppleidOatarv ^ant of probate keeping the 
grant to the administrator ad litem intact. I have cot been 
shown any provision in the Succession Act or any Indian 
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authority rofrarding thiu m%ttor. Learuid Counsel on behalf 
of the petitioMcrs has roferred mo to t!»o ease in In the goods 
or Brown (1). There it ^as held that a suppU'meAlnry grant 
may be made in oiroumstanoes similar to the present ono. 1 
consider that the English pTaotioa should be followed in this 
case. 1 therefore direct that a caetororum grant of probate will 
issue to tie applicants. TKe grant to the administrator ad 
lit m shall remain. The respondents •other than the niministra- 
tor ad litem will get their costs as between attorney sod client. 
So far ns the administrator ad litem is oouoarneJ, he will get 
party and party costs. ■ The executors will get their costs of 
obtaining probate out of the estate. 

M. 


• 0) (‘ 877 ) L. R. . P. D. 455- 


(s, c ) O. W. N. (1939) *078 i A. I. R. (1940) P. C. 7 : «8s *• C 305 ; 

It !od. Rul. {1940) P. C. 89. 

PRIVY COUNCIL 

(Appeal from the Oudh Chief Court). 

Preieot :--Lord Macmillan. Sir Grorgr Rankin 
AND Mu. M. R. Jayakar. 

loih October, 1959. 

Babu BHAGWAN DIN and others 
0. 

GIR HAR SAROOP and othari. 

CkatitahU and Rdigiout TutUt Act {XIV tf tgao) Sit. j—Ap/Hiia/itf^ 
CmfU^Rtlipaus 

pr 9 p*rty—HAn-"S"dawmtnt^ldM. 

tbfl grast («78 i) bat.oot a grant to tbs idol or to sod^wmsot 
olalemplsoragihmadsbrwsf.cftnitt fora public religious purpoia. Tbs 
rtfstsiice to tbs graotsM hsira and, the Arabic terminolegy Natlpn na%U» 

m Afff*** ds datMm (dssesodaat after deecsodaot and geoeiatjoo tftsi 
gmMntioD) wsta not reooodlsabia wUb the eiew that tbs grantor wu in elect 
a Wsqf lor s Hindu tsiigiout purpoee, eren if it be seeuaed ihst tbie is 
sot ethetwiss sn ooteoabls bypotbseie. 
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Btld That tba Htoda ietnple it a public templa aod Ibal the 

(ftopertf it imprened with a Initt o( a public religioot character. 

Tba iaCM appear (tom the Judgmeot. 

Mr. P, V. SttHa iPaw— for the Appelladtt. 

Mr. y. B, W. Mamtay — for the RetpoodeoU. 

Sir GBorge Rankin—On April 14, 1080, the first two 
appellaots (uncle and nephew) filed before thu District Judge 
at Lucknow aa application under 6eo. 3 of the Charitable and 
Religious TruBU Act (XIV of 1920) for an order directing 
accounts to be furuisbetl in respect of a certiin temple in 
Lucknow together with land and houses adjacent thereto and 
occupied therewith The principal deity is Bhaironji and from 
this idol the temple takes its name but there are oilier idols 
also in different parts of the temple compound, which is now 
of aa area variously stated as ab iut four bighas or 16 biswas. 
The respon lents to.tbe application were five in number, three 
men and two women : with certain other membi-rs of their 
family, they are now respondents before the Board in this 
consolidated appeal. They claim to be direct descendants of 
one Daryao Qir to whom a grant was made in 1781 of the land 
now in quest on by the then reigning Nawab of Oudh. It 
has been found and it dojs not appear to be in doubt that the 
members of this family are gribastba fakirs being at onoe 
goshaii 8 and houebolders. The family comes from the Bijuore 
District "on the Dbampur side** an 1 is a joint Hindu family of 
the usual type. At the time of the applicttion to the 
District Judge members of the family had been continuously in 
occupation and control of the kmple and a number of samadhs 
or tombs had been set up oontaiuing the ashes of gosbains who 
bad belonged to the family. No interference with the manage- 
ment of the temple or the conduct of its worship whether 
on behalf of the public or otherwise bad at any time taken 
place. It was not alleged in the applioution that the family 
had been guilty of any neglect or mis-management and the 
contrary has now hern held by the Courts in India. The 
District Judge gave to the five respondents before him an 
option to bring a suit for a decluratiou that the property was 
not subject to a trust for a public purpose of a charitable fir 
'religious nature but they did not take this course. Accordingly 
he threw upon them the burien of disproving this alegstion 
and after hearing aiue wittnesses for (be applicants and two 
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of ihc r#sp.'>n'lei>t itis, a* d afiur considering certain do- 
ciim-ii»8, he held that there wa« a airing prima facie oa^e lha 
t'.e tern lie forond the nubj ict of a public trust and thit 
the goshaias had failed t j establish the opposite. He th. reforj 
directed the goahains before him t > furnish part’oulars of the 
exteat of the property, the nature of t'le buildings and the 
ne for tlio past year (October 1, 1930). 1 his order was not 

complied with, aid on Soptoinber 16. 1931, the first two 
a;)|)e!la .ti brought in the Court of the Subordinatj Judge, 
Mohanlalganj. Suit No lOS-7 of 1931 against the sami fire 
mornbors of the respond mt*8 family. Ttio suit was framed 
un ler StC. 92, C. P. Co le ; relying upon the failure to furnish 
pirticulars as ord red by thj Distrcfc Judge, the plaint asked for 
removal of the def**nlants. the appo ntraent of new trustees a-id 
tlio framing of a sc i me for the mauHgemmt of the temple. 
Before judgment had b len given in this suit, another suit — 
No 8-130 of 1931 — was on December 23, 1931, brought in the 
sAini Court by 14 plaintiffs claiming that they and four of the 
persons impleule l as defendants were members of the joint 
Hindu family to whom the temple belonged. Tliis meant that 
13 parsons who had not bean m ide parties to the proceedings 
before the Distr et Judge were mw putting their rights in suit 
as descendants of Daryao Qir and his co -parceners. The con- 
testing defendants to this suit inolu led the first two appellants 
that is the uncle and n ipbew who had initiate I the proceedings 
befiro the District Judge. Judgraunt in th i former of these 
Suits (No. 108-7) was given on February 22, 1932, by the 
learned Subordinate Judge at Hohanlalganj He held that the 
five goshains, dofendauts before h'ra, ha I not priVed that 18 
other members of tlieir family were interested and he left this 
to be determined in the other suit. He o insid-ireil that the 
order of the District J adge oonclud jd tlie question whether the 
temple was or was not the subject of a public religious trust 
8 id he decreed the suit, removing the five defendants, appointing 
U‘3W trustees aid approving a achetno. About a year later 
(February 28, 1933', jud.'ment in Suit No 8, 130 cf 1931 was 
delivered by another Subordinate Judge (st Malihabad) holding 
tnat the temple property was the private and personal property 
of the 18 persons (14 p!a nt ffs and four defendants) of the rospori* 
de its* f imily on behalf of whom it had been claimed. B iih of 
these dro's’o IS were tiken on appeal to the Chief Court at 
Lucknow mil on Oetobor 23, 1934, Nanuvutty and Zia ul 
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Hasan, JJ. delivered one judgment oovering the two appeals. 
They heW ^hat the temple pr 'peity wa» not impressed with a 
public trust but was private property belonging to the joint 
family of the gosbains. Hence the two appeals, which are now, 
befdre.the Board as a consolidated appeal 
r The hjf®t question is whether the ordi r of the "District 
Judge made under the Obaritahia and Religious Trusts Act 1920, 
predudes the respond mts from disputing that the templo is the 
subject of a publio religious trust. That or ler was made in 
the presence of five members only of t1 o family and it not 
shpwn that the other members are bound by it according to 
any principle of representation. Hence it is difficult to s^e how 
thpie other members can be prevented from oUiraing the pro- 
petrty as belonging to their joint family. The Obief Court have 
refusal for other reasons also to regird the District Judges order 
as oonplasive. In this they have followe J, the decisions of a 
Bjnoh of the l^iahore High Court in Pubm Nath v. Hae Ram (1) 
aujd a Single Judge of the Bombay High Court in Haidaeali 
V. Gulaumohiuddin (2) and have agreed with the view of 
Niamutulla, J. in ^hadeo Bhaethi v. Mahadso Rai (8) in 
prderence to the opinion of Mukerji, J. in the Cise last-men- 
tionech, Their Lordships agree with the Chief Court. They 
hold that the deoision of the District Judge under the Act of 
1920-ra decision from which by Sec. 12 there is no appeal— is 
a decision in a summary proceeding which is not a suit nor of 
tbp same obaraotor as a suit; that it has not lieen made final by 
any provision in tho Act; and that the doctrine of res-judicata 
dops cot apply so as to bar a regular suit even iu the case of a 
person who was a party to the proceedings under the Act. The 
existeneo of a publio trust is the foundation of the proceedings 
authorised by See. 3 of the Act : prima facie while the District 
Judge may hsTe to come to a decision upon this point iu order 
to .satisfy liimself on the question of his own jurisdiction, be 
osnuot^ by an erroneous deoisiou thereon, given himself juris- 
dibtion. To produce this result there must be some prorisioo 
in the Act which requires a contrary construction. No matter 

(i) |6 L. Ss ; 7 R. L. 531 ; 36 T. L. R. 13 ; 154 I. C. 129 ; A. I. R. 1914 
Lab. 771. 

(t) 7 R. B. iSo ; A. 1. R. 1934 Bom. 343 ; 36 Bom. L. R. 687 ; 1 ja I. C 
781 ; 58 B. 6*3. , 

(3) lod. Rul. (19*9) AIL 865 i (19*9) A. L. }. 653 ; A. I. R, 19*9 LaS. 
506 ; 118 1. C. $<8 ; 51 A' ®o5- 
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how long or how peacjftbl^ individual maj have been in 
poasessiOQ and L>njoyment of property, it is alwavs possible for 
}]f%wms claiming to be acting for the public to lay daim to thu 
prop<*rty as having boon impreaaed with a trust of a charitable 
(>r religious naturo. It is readily intelligible that the District 
Judge ahoul^be required to stay proceedings under the Act in 
any case in which the person against whom they have bden 
tsdcen is willing to bring a suit. But it would be both drastic 
and anomalous to provide that a person in possession! is not 
willing to bring a suit to establish bis own title affirmatively, 
must be content to abide without right of appeal by the decision 
of the District Judge in a proceeding of this character. The 
terms of Sec. 6 of the Act are intended, in their Lordships* 
view, to define the oonsequenoes of snob an order as was made 
in this case by the District J edge on October 1, 1980, but the 
words "if a trustee without reasonable excuse fails to comply* 
cannot be read to exclude a contention in a regular suit that the 
plaintiff is not a trustee or to prevent a similar contention being 
raised by a defendant to a suit under Sec 93 of the Oode. 

Upon the mjrits, it is desirable to consider first the 
documents. The main document of title has already bsen 
mentioned. It is exhibit No. 4 dated April 2, 1781, whereby 
the Nawab of Oudb granted the property now in question to the 
respondents* ancestor, Daryao Gir. The grant runs as follows : — 

** The preteot aod future lUte officials of Hafelt Luckoow* suburbs and the 
proeioce of Akhtaroagar, Ouih, should koow thal Atf/Aui wuta iaod, 

Ires from Goforomeot revenue, sea/ aod $mai, in the immediate vicinity of village 
Nawagaoo, iqicluded in the said Haveli whereon lies the house of Bfaairoo, bat 
been granted along with the said house, io the name of Daryaa Gir goiMm, the 
free of all dues aod aball not be shown io the record : that tha said land 
than, geoeratioa after generation and dascaot after descent, be left in the posses, 
tion aod eoloymeot of the said person aod his heirs aod they (officiala) should iiO| 
imtdere aod eseddle with the same im toy reason so that the said peisoo having 
remaioed so possesaiois of the said land aodfcoostnicted a bouie, etc.^ should with 
c^oteutmeat iod devotloa remato aogaged io praying for His Highoass.’* 

Ttds gnmt w»s oonstmed by a Court of fho Nawab in 1843 
wben \aembcrs of the respondents family took proceedings to 
cjwit cartain dhobis (washerman) who bad been allowed to set 
and live in a thatched hut in the ooortyard of the temple. 
It waa^ hold to be a grant of five bigbas of the waste land to 


«0 



S88 BENGAL WEEKLY LAW BEBOBTSa 108^-40 


BMAOWAit Dm •. Gib M*k SAHoor 

« 

BarjftO Oir, •ncestor of tha fakirs, to be held generation *fter 
generation as a muafi (r<jTeDue frt-e (.rant) and that the fakirs 
bad been long in possessU'D There is also the Khasra eom- 
plied after 1057 at the time of the First SettU-ment of the o tj 
of Lnoknoir soon after the annexation of Oudh bj the British. 
This shows the plot as "mud bouse of Bbairongi" and under the 
beading "name of owner by virtue of poMesaion*' are inserted 
‘*Keart Gir and Jawahir Oir and Kalyan Oir diampies of Daryao 
Oir”. These are the main duouments in the esse but there are 
in addition a number of sarkbata, or bases of shop rooms on 
the outskirts of the temple property. These are expressed to 
l>s granted by individual members of the respondents' family; 
as Uie trial Jndite (in Suit No. 8 130) has p diited out, the less- 
ors were representative of each of three branches of the family. 
The Chief Court noticel that there is no lease in the name of 
tire idol as dis* ant from the names of individual goshains. In 
these leases the goshains are sometimes referiel to as '‘owners'* 
of the shop or ktAhri: in one at least, as o.voers of the asthan 
Sri BhairoiDji. 

It will be oonrenicnt to indicate the main features of the 
evidence befQre attempting to draw any inferences form the 
documents. The appellants rel.\ strongly on the fact that for 
many years Hindu members of the public have re8<'rtei to the 
tobi'ple for worship and darehan without let or hindrance. 
About 46 years before the trial, a mela or fair had been started 
by s« me musicians snd dancers and had beoonne an annual 
function towards which public subscriptions were collected 
1 here was some evidence that jmrt of these monies h«ui been 
spent unoa whitewashing and repairing the temple but the Chief 
Court aoes nof, o msider this to be established ; though it is 
certain that the temple and its ' goehains proAt^ from the 
increased resort to the temple during the mela. 

The apsellants maintain that upon a review of the history 
of Idle templei thpy have establkbed that it was fa^ ont to tbs 
public as a public temple and that the Courts in India should 
have applied to it the re.<i6oamg of the Board in the Madras ca>e 
of FuJARI LaK 9 H 1 CAKA QoUMDAN V. SUBRAlUm AyTAE (1). 
The facts which have beeh held by the Courts below tell in 

(i) lo O & A L. R. 60S ; <n*4) M. W. W. tyS ; ta A/ L. J., tte ; 

19 L. W. »S3 > Ai 1 . R. (1914) P. C 44 ;iBi t. C. 51# s^ (t W. 

M.'iit. 
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favour of the r sp3 idents are tia, th r> had been no preTioits 
,ia«e>r.'0 "O »oi «rith the to n^de on he!ialf of th » publiQ ; tbit the 
^oshaini t hiIc the uiFerings for ihe(u«elve>; ihit thoy divided 
thjtn aooordiug to their auare^ as membere of different brinohos 
of the fsmily’, that ih^y spent m miy on repairs; that they uave 
ieasKM in their individual nmiei and not in the nirae of the idol: 
that they closed the temple when they had oooaaion to go to 
their nitive village fur family oeremonies, e.g , marriageiH and 
that tom'is to oertatit (nenh^re of the family were put up 
though they could nut claim to be famous sa'nts. 

Their Lordships agree with the Chief Court in holding that 
the grant of 1781 is not a graiit to the idol or an en lowment of 
a temple or a gift nude by way of trust for a public religious 
purpoee. The grant is tu Daryao Oir and his heirs in perpe- 
tuity. Had it been intended as an endowment for an id >] it 
would have been very differently expresse I : the reference to 
the grant e’s heirs and t ie Arabic terminologv n isian ba 'da 
naslin wa batnan ba'da batuin (desojndant after descn lant and 
generation after generation) a-e not rooonciloable with the View 
that the grantor was in effect making a waqf for a Hindu 
religious purpose, even if it he assume 1 that this is not otherwise 
an untettible hy[)Othesia. While it is true th t the origin of 
the idol is not comp'etely traced — the respo.idents' sliegatioa 
that it was founded or set up by Kishore Gir. father of the 
urant^ not being established by uvid noc—tb i grant of 1781 
uisolosps the exisieuoe of a fakir witli an idol in a mud hut 
squatting upon waste land which did not belong to him and 
wniob was given to him for the first time by the grant. It 
would, in their Lordships' opinion be an error in metliod if the 
subsequent history of the little te nple was not looked at in the 
hghi of this grant. While it is certainly possible that in the 
c>urse of years the temple should have bem so dealt with as to 
heo>me dedicated for the benefit of the Hindu pUhlio as a 
puhl'ic temple; such a d-dOitien reqn'res to bejpvovod. Their 
LordiliiM p insider that in Suit Nc. 8 130. the O^iurts in In lie 
have foliewed a proper methp l and arrived at a oorrect oonclu- 
•ioii Upm thj piint. CUo. decis oi of I8lt3 shows the positiou 
to hatTs theu been as in i^Si. and the kbasri at th) time of the 
Settle ns It of Liekuor shiws m vaei^tion— the ‘e it still a 
wud hit with an idol in it and the " owners" are membiri 0^ 

respos tents' family, fhiugh lejO-ibel as "diseiplee of 
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Btryao Gb,” The geoeral effect of the evidence if tbut ll.e 
family bare treated the temple as family property, dividing the 
various forms of profit whether offerings or rents, o]< sing it 
so as to exclude the public from worship when marriage of 
otiier eerem mfes requin d the attendance of the members of 
the family at its original home, and erecting Fsm dbs to the 
honour of its dead. In these ciroumst moes it is not enough, 
in their Lordships* opinion, to deprive the family of their 
private property to show that Hindus willing to worship have 
never been turned away or evm that the deity has acquired 
considerable popularity among Hindus of the locality or 
among persons resorting to the annual mela Worshippers 
are naturally welcome at a temple because of the oflerings they 
bring and the repute they give to the idol : they do not have 
to be turned awry on pain of forfeiture of the temple pro^rty 
as having become property belonging to a Public Trust Facts 
and ciroumstancee, in order to be accepted as sufficient proof of 
dedication of a temple as a public temple, must be considered 
in their historical setting in such a cafe as the present : and 
dedication to the public is not to be readily inferred when it is 
known that the temple property was acquired by grant to so 
individual or family. Such an inferrenoe if made from the fact of 
user by the public is hazardous, since it would not in general 
be consonant with Hindu seotimants or practice that worship- 
pers should be turned away ; and as worship generally implies 
offerings of some kind, it is not to be expected that the mana- 
gers of a private temple should in all oiroumstanoes desire to 
diseourage popularity Thus in Mvndanohexi Koman v. Aohu- 
THAX Naia (1) the Board expressed itself as being slow to act 
on the mere fact of the public having been freely admitted to a 
temple. The value of public user as evidence of dedication 
depends on the oiroumstanoes which give strength to the in- 
ference that the user was as of right. Their Lordships do not 
consider that the case before them is in fgeneral outline the 
same as the case of the Madras temple, Pujxbi LaUBMAKa 
OovMOAN V. SoBBAMANiA Attab (sopba) (2) in which it was held 

(I) 3? C W. N. Si8 (P- c.) ; (i9S4) O. L. R. 764 ; (19J4’) A. L. R. 898 ; 

58 M. 91 i 60 C. L J. 344 ; 67 M. L. T. 988 ; (1434) M. W. N. 1035 : 

40 L. W. 4t8 ; II O. W. N. 1130 ; A. 1 . ft. (1^34) F. C 130 ; 7 R. P. 

C SS ; 151 I. C. 319 ; 6t I. A 405. 

(a) loU. A A L. R. 606 ;(i9t4) M. M. 178; ts A L. }. 169 ; 19 

L. W. ssS 1 A 1 . R. (i9a4) P> C 44 ; Bi 1 . C 518 ; $9 C. W. 

W. Its. 
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that the foun ler whi had on’ar^ d the hiu^ ia whioh the idol 
had beo i ia>tilUd by him. onistruo.id o rciilar Dads for proo it- 
sinus, built a reit house in the village for wo-shippers, and id 
forth, had held out and rupreseat d to the Hindu public that 
it was a public lemplo. The Chief Court ha/e, in the opinion 
of the Bo T 1, oorreutly est mited the pirtioular facts of the case 
before them and have rightly negatived the ooiitontions that 
the temple is a public temple aud that the property in suit is 
impressed witli a trust of a public religious oharaetjr. 

Their Lordships will humbly advise His Majesty that this 
consolidated appeal should bo dismissoi. The apijollauts must 
pay the lespondonts’ costs. 

Metin Nf. S L, Polak <5r* O.— Siliciton for the AppeHtnti. 

Meisru. famu Gray ^ Solicitors for the Reipoodeoti* 

Ha 


(s. c.) I, L R. i CsL (fgS9) ; A. I. R. (1939I Csl. 514 ; 43 C W. M. 

ti5 ; 1S4 I. C. 835 ; IS lod. Rul, (Cal) 316. 

Salt NOs 886 of 1938. 

Present *— Skw, J. 

August IS, 1938. 

RATAN BEHARI DUTTA. 

V, 

MARGARETHA HEH. 

Sp4£iai Marriagi^Special Marriage Act ( Act 111 of rS/2) Stc. 
tion of mafHjgi^Firton p^ofe%s$d tfu Hindu nligion ^Declaration made ky tk$ 
parties before ike Registrar-^ Marriage is ns. It and void. ^ 

That tiro classes of persons ooly msy be married under the Act, fis , 
(t) psrsooi irho do not profess any of the religious meotiooed io the first part 
of Sec. t tod (s) persoos each of whom professes ooe or other of the fouc 
leiigioos meotiooed io the secood port of the sectioo. 

Hdd-^ThMi there can oot, therefore, be a marriage celebrated uoder this 
Act between a person who professes the Hindu religion and a persoti who does 
wot profess aiif ooe or other of the following four religioofi fig, the Hiadei 
Budihist, Sikh or Jain religioDA 

The facts appear from the Judgment. 

Mxa Sokkesr JUvse^nt the Plaintiff, ^ 
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JudBinent.'—Tbu is . a suit by one Baton Behari Dutt 
for deoiaration that the marriage solemnize I between him aa i 
i>ne Havgaretba Heb is null and VoiA The parties went 
throngh a form of marriage under the Special Ifarriage Acr, 
'Act HI of 1872. Aocor ling to that Act, the parties bare to 
uahe Certain declarations in accordance with the terms of Sec 2 
of the Act. before the Registrar of Marriages appointed under 
Act HI of 1872. i he declarations ma le by the parties bare 
been proved. Batan Bebari Dutt deolar^ that he professed 
the Hindu religion, while Murgaretha Heh declared that she 
did not not profess the Christian, Jew sh, Hindu Muhammidau 
Farsi, Buddhist, Sikh or Jain religion. In short, she did not 
profess to follow any religion at all. They made other declar- 
ations which are not material f«r the purposes of this suit. 
The plaintiff says that this marriage is hull at)d void inasmuch as 
it offends against the provisions Sec. of 2, Special Marriage Act. 

In my opinion, the oontention on behalf of the plaintiff 
must be given effect to. Sec. 2, Special Marriage Act, consists 
of two portions. Under the first portion, persons who do not 
profess the Christian or Jewish or Hindu or Muhammadan or 
Farsi or Buddhist or Sikh or Jain religion are permitted to 
be married under the Act. The present case does not como 
under this part of the section inasmuch as Batan Bebari 
Dutt has declared that he professes the Hindu religion. The 
next part of the section permits the marriage of persons, eacli 
of whom professes one or other of the following religions, 
namely, the Hindu Buddhist, Sikh or Jain religon. It is clear 
from the section therefore that two classes of persons only may 
be married under this Act, viz , (1) persons who do not profess 
any of tlie religions mentioQtd in the first part of SoQ. 2, and 
(21 persons ^cli of whom professes one or other of the four 
religions mentioned in the second part of the section. There 
cannot, therefore, be a marriage celebrated under this Act 
between a p<‘rsoQ who professes the Hindu religion and a person 
who does not profe^ any one or other of the following, four 
religions, viz f the Hinda, Buddhist, SUch or Jain reiigipp. 1° 
the present jDase. the plain riff professed the .Hiodp rejiigip'^ 
while tbe deleodants professed, none of the laA-pientipge.d four 
religions. That being so. the marriage is null aud.,Y<^d. * 

The case is an undefended ope, bpt 1 c,>nsider t|ipt it i’ 
nooessary to pronounce a judgment at some length in view of 
the importance of the question Involved. 'Thiiie mm be 
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dmhtth*tth(i lliirtaj') Il«s;iatra* did not uq lerslaad the truo 
iinpirtofStfC 2, Spocal \Ci'r>4^e Act. \Titli the rosdit that ho 
allo'^eltw.) porson'4 to i;o th ^)^^'h a form of marriage \rhtoh 
mirr. iflfo is no»r f.mnl ro bi null and void. I need hardly say 
t la' it is ol the utmost importance that cases of this kind should 
n )t r<ictir and I trust that Marriage ftegistrars will bt duly 
instructed in such a way as to prevent t(l»eir performing invalid 
marriages of h's description, l^arnoi Cjunsel appearing on 
behalf of the plaintiff very properly drew my attention to the 
Oise in OxTO G,CK.VT.Ba Wkn^kcnbaoh v. HisMRtBTTA Vioorr 
Ta,ti»or, (1), whjrcin a cont ntiou was raised thvt in the cir- 
cumstanoes of that case th) suit should have been brought in 
this Gourt iu its Matrimonial Jurisdiction and not In its 
Ordinary Origiiul Civil Jurisd ction. Th it oase, however, ti 
clearly distinguishable from t'lo promnt one and iu my opinion, 
the present case his riglitly beun brought ip this Court in its 
Ordinary Original Civil Jurisdiotion. Thb marrlag'o cf the 
plaintiff is declare I null an 1 void. Tho suit is decreed. There 
will bo no order for costs. 

M. 


(i) 41 C. W. N, *;o. 


(s. c ) 43 C. W. N. io6t ; it Ind. Rul. (C«l ) 318 184 1 . C 848 ; 

A. I, R, (1939) Oil. 703. 

Criminal RflTlslon No. 606 of 1939. 

Preseat : — HsKOBasoif and KtiUNDii*a, }|. 

July 10. 1939. 

^IH.\RENDU DUTT MAJU.MDAR sod.olheti. 

V. 

EMPEROR. 

/. PCfdt (Act XLV of l 86 j), Su. tSS-Ofdip Umitt Stc. 144 *f C*. P. 
CiJU — toitificiitit—^utUion of jniisfUcHoH— Conviction mkttkof U§dt, 

Thjrt h is oecesisty to dieitoguiih ctrelully bjiiween t he juriidictioo 
of tba Mt|^4trttQ to ajika so.otior.s iJ t.pjuibla p;*cticii dbfSc ilty 10 iboNtof 
it ^ ^0 di|0^|edl. 
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/l.'U alffi—Tntt it doM nx folluv ihi’ ojciuia it ii fat the Crown 

to MCure I caoTietioo, that the order itself was made s»iiho«: juritjictioo. 

Tiie (acts appear from the Judgoient. 

Mr. JV. K. Batu and A. K. Kof—icx the Eetiiionen. 

Mr. D. N BhaUatkarjt*, Deputy Legal Keinembraocst— for the Crown. 

Hsnderson* J.— -The petit'oner* have been convicted of 
an oflPenso puaisUable under »ec. 188, Penal Ctde, for disobeying 
an order made by the Sub-Divisional Magistrate of Barrackpore 
under See. 144, Or . P. Code. The facts which give rise to the 
prosecution are briefly as follows : It is said that communal 
tension had been aroused in the locality in connection with a 
strike. After setting out the matters which gave him jurisdic- 
tion, the Sub-Divisional Magistrate passed an order under 
8ec. 144. Altogether that order contained three directions 
and the petitioners are alleged to have disobeyed the third 
which was in those terms : 

"That DO public meeting tbell be held in any area in the tub-division lo 
long at this order it in force except oo ipecial pertnittion from me which roust 
be applied for at least >4 hou ri before the said meetings are held.” 

On Decjmbar 9 last, the officer-in-chtrge of the thana at 
Titagarh was informed that petitioner No. 1 and others had 
come to Titagarh an I were holding a meeting in front of a 
Certain dispensary. He went to the spot with some Police and 
found petitioner No. 1 addressing a crowd Ke ordered the 
crowd to disperse as in his Opinion they were violating the 
order made by the Magistrate. The contention of the prose- 
cution is that in taking this action the petitioners were guilty 
of an offence punishable under Sec. 18^ Penal Code. They 
were convicted, by the Magistrate of Barrackpore. As their 
appeal to (he Sessions Judge avas dismissed, they obtained this 
Kule. The Rule was pressed on two grounds : (l) The order 
itself is illegal; (2) That .there is no evidence to show that the 
petitioners hal any knowledge of it. The first ground is based 
upon ol. (3) of Sec. 1^44, Cr. P. Code, which is in these terms; 

"An order u>>dar tbti tection may be directed to a perticubir individual, or 
to the public generally when frequenting or vititing a particular place.' 

This particular order was addressed to the public when 
visiting any part of the Barrackpore sub ■division. In supp' rt 
of this ground, Mr. Basu contended that the scope of the order 
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was far too trido and dro# a distlnotion batwoon a particular 
vJace and an area. In support of bis contention, he rwied upon 
th > cases in In bb D. V. Bslti ( 1 ) and Eupeiior v. Motilal 
(iANOADHAB (2) On tho other hand, the learned Deputy liCgal 
llemembr .ncer relied upon tke oAse in Vabant B. Kuale v. 
KUPEBOB (3). In my opinion, it is necessary to distinguish 
c iref ally bet ween tho jurisdiction of tho Magistrate to mako 
an order and a possible practical difllculty in showing that it 
has been disobeyed. It does not follow that because it is 
difficult for the Crown to secure a conviction, that tho order 
itself was made without jurisdiction. If we apply the tost laid 
down by the learned Judges in those two Bombay cases, it 
would be very difficult to tay wheto a place ends aud an area 
begins. It is obvious that a lino would have to bo drawn some* 
where and for my part I shall find it very difficult to draw such 
aline. Nor is tho matter of much praotioal importance* for 
example, if an area may ho said to contain 100 places, tha 
Magistrate could pass 150 orders in identical terms and the result 
would he exactly the same. In our opinion, tho order is a 
definite order and it does not contravene the provisions of 
Sec. 144. 

On tho second point, tho learned Deputy Legal Remem- 
brancer conceded tliat ho iiad no evidence apart from the 
evidence relating to what took place at tho actual meeting. It 
is said that the petitioners know of tho order because they were 
told of it by the Sub-Inspector while the mooting was actually 
going on. Tho evidence on tho point is extremely scanty and 
is to De found in the deposition of P. W. No. 1, P. W. No. 8 
and P. W. No. 4, P. W. No. 1, tho Sub-Inspector, says that he 
ordered the crowd to disperse as they had assembled in violation 
of the order. The order was given in an audible voice and part 
of the crowd actually dispersed. It is, of ouurtfc, difficult fur 
him to say whether the order was audible to other persons or 
wot, P. W. No. 3, the Town Inspector, corroborates this 
aocoimt of the action taken by the officor-in-oharge of the thana 
and adds that petitioner No. 1 and five other persons were 

-- . .4a. 

(1) 3» Cr. L. J. 1144 J iod. Rul. (i93«) Bora. 456 ; (tgiO Ct. C. S»i , 

A. I. R. 1951 Bom. 3*5 i 134 !• C. 344 ; 33 Bom, L. R, 673. 

C») 33 Ct. L. J. 75; lad. Rui. (193') Bom. «i ; (i93') Cr. C. 945 * 

A. I. R. 1931 Bom. 513 ; 134 I- C. i»37 i 33 Bom. L, R. 1178. 

(3) 7 R. B. 161 ; 36 Cr. L. J. 135 ; 36 Bom. L. R. 733 : (•934) Cr. C. 
mi ; A. L R. «934 Boro, 37S * »5» C- 701 ; 59 B, tj. 
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«ddres8ing;^tlie meeting at the time. P, W. No. 4 merely sfivs 
that tlie Police arrived aud heeaa to move people telling thrin 
tliat there was a Sec. 144 crier. It appears tiierelore that hi^ 
version is not quite the same. Prom this evidence it is abund- 
antly clear that no personal communication was made to any of 
the petitioners. There is no distinct evidence as to the relative 

5 ositioQs of the petitioners and the thana officer in tlie crowo<U 
he learned Judge did not consider wliethcr it necessarily 
follows that petitioner Ne. 1 heard what was said by tho Sul)- 
Inspector at a time when ho himself was acuialiy delivering i 
speech. The prosecution really did not take sufficient iroubN^ 
t'j SCO that the evidence on this very essential point was 
sulRcient and clear. 

riion in the second place the order itself is not very happily 
worded. It does not clearly forhid altendaTice at a meeting or 
making speeches at a meeting. The use of the words ' i o public 
mooting shall he held* scorns to suggest something in connection 
with the organization of a meeting. From the evidence it 
appears that the petitioner, Majumdar did nothing more than 
beliavo like a Hyde Park orator. The actual order is capaljh'. 
of more interpret <tiou than one. Before it can l)e said that ilio 
petitioners ha 1 knowledgD of the order, it must be shown that 
Us terms wore communicated to them. Instead of doing that, 
the Sub' Inspector merely gave his own interpretation of it, 
which is quite a different thing. We must aecor lingly accept 
the ’ contention raised in the seconl ground that there i- no 
evidence upon which it can ho held that the petitioners had :.iiy 
knowledge of the order, ihe Rule is accordingly made absoliit 
the convictions and sentences are set aside and the petitioiiers 
are ditcimrged from thoir bail, 

Khundkar, J.— I agree. 


H. 
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Appeal No 21 1 of 1938. 

Present B K. MuKUKKjBtt ano Koxburoh. ]J. 
i 3 :h August, 19^9. 

St* BHUBAN MOHINM DKBI and anolher * 

0. 

BIKAJ MOHAN GHO^H. 

C P* C9de Sec SaU-^Duty of a PiiiiOi r^Sfc, 2 {tf) 

— S«i/ fop diclaeatian of title --Recovery af khi$ poisnmn — ColUiioH—AUeii* 
iioni^Diiuttap esiaU—Eita^liskmint of title. 

Held that-^\\ cinnnt bs disputed that it is tb« duly of a receiver to take 
charge of the properties in suit on behaH of the Court. Ho exercises tus function* 
under the supervision and cintrol of ihet^o irtan l h reiutineralod under it* 
orders. He can thus be deemed to be an oibcer of a Court of justice whose 
d iiy it 19 to taki chtrg » or dtspom of any progeny within the meaning of 
S“C a (17) ( 1 ), C V Code {190S). Even if he is not an “ otfner** lie is clearly 
a person especia'ly authorizid by a Court of justice to perform such duties, «« 
bid down in that clause. 

Held If! UH - V{\A{ It is sought to imke an officer personally liable for certain 
acu Jjnj or parpirtiog to be done by hi ti in his otli :ial capacity, it is esiontial 
before a suit h omnnneoJ that there should be a notice served up^n him 
under Sec. 80 C. P. Code. 

Appeal against the decree of the Addl. District Judge of 14'Parganas. 

I'he facts appeir from the Judgment. 

Df. 5 . C. 5 . jV. Mukhspfte and 5 . N, Mukhepite •^{ox the 

Appellants. 

Rabi Roy and M K, Duit-^im the Respondent. 

Judgin01lt. — Tliia appuiil is on holialf of the plninlilTs and 
the suit was one comint3nC3(l by tlieto for ost ibliHlinit iU of tliuir 
title t ) the laiiln in suit aii l for recovery of k\yM possoHsion oia 
eviettu,,^ tlefond lut 1 Tipu’O wa* a c.airn for inosuo proUt« 
a^'ainst* b)tli the defendants aqd an alternativo^cluini for refH4 

in case defendaot 1 sucoeol*d in e.ta!)li.sljin;,Hiis ttni incy rights 
to the disput d lantl. Tlie plaintifl\’ case was tlmt the lands 
in suit appertained to the Heoubtr of one llajmolian Nag 

Clioudhury which vesto I in the predecessor of th 5 plainti^ffH 
under a sale in execution of a inorti^age decree* l)o£cu lant 1 
Was a tenant in occupation of the sai l lands, but in a ri?uf suiti 
which Was instituted against him by the plaintiffs h(3 d;rue<i 
their title and set up a tenancy right under the debutfar estat# 
of aajmohan Nag Choudlmrjr which admittedly did not [vm to 
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the pUiotiCEs’ predecessor by the mortgage sale and \rhich is 
d jw in possession of defendant 2 as a receirer appointed by the 
Court. 

This plea was given e£E«Ct by the Court which decided the 
rent snit and the plaintiff’s claim for rent was dismisstd. The 
plaintiffs hare now commenced this suit for recovery of khss 
possession of the lands cn the ffoting that defendant 1 is a 
trespasser. It was alleged that certain rent receipts were pro- 
duc(d by defendant 1 in the rent suit in collusion with 
defendant s for tlie purpose of proving the title of the debuttor 
estate, and in fact the latt»r was all along asserting its right to 
realize rents from defendant 1. On these allegations the plain- 
tiffs wanted mesno profits against both the defendants and in 
case it was found that defendant 1 was a tenant, and had paid 
rents to the debutter estate, there was an alternative prayer for 
recovery of the sums re-ilizod as rents from defendant 2. Both 
the defendanta contested the suit. Their contention in subs- 
tance was that the lands in suit appertained to the debutter 
estate and the plaintiffs had no right or title to the same. It 
Was said that the decision in the rent suit was quite correct, and 
that defendant 1 had as a matter of fact paid rents to the 
debutter cs'ate up to 1340 B. 8. Defendant 2 raised a further 
point that the suit was not maintainable against him without a 
notice under Sec 80, C. P. Code. The trial Court on a c msi- 
dfratioD of the evidence in tlie recoid came to the c( nclusion 
that the plaintiff had no title to the lands in suit, which wore 
in reality a part of the debutter estate of Rsjmoban Nag 
Ohoudbury. On this finding, the suit was dismissed, and the 
Munsif did not go into tbp other questions raised in the issues, 
inclading the question of rotice under Sej. 80, C, P. Cpdo. 
There waa an appeal taken by the plaintiffs, against this decision, 
and the Addifional District J\^dge of Alipur who beard the 
appeal reversed the finding of the Hunsif on the question of 
title and came to the conclusion that the property in suit was 
included in the secular estate of Bajmonan and hence passed 
by the mortgage sale to the plaintifis’ predecessor. As the trial 
Court had not decided the issue raised on the question of notice 
under Sec. 80, 0. P. Code., the case was sent back to the (rial 
Judge for re>hearing ou the point. The Hunsif, after remand 
decided this issue against the plaintiffs and held that tb^ suit 
was not maintainable against defendant 3 as no notice was 
served upoh him under 8e0i 80, C. Pi Code. This view was 





1W3-40 WEEKLt LAW EBPORTER. 

BhUBAM MoHtHt « BIRa) MOMAk. 

Hfftrnfied in app'-il by ihe Aliition«t District JuJis{9. 34*PArjfHins. 
The rcitult vr is ihii'. t’le knit vr^s disniissixi a^^untt <iufenJ»at. 2. 
ti WRS d «p>4el uf h* a^tin-it dcfCil'iiit 1 utt th t ler a« of h 
rO api'Omise eitt-irc I into h «t\ir jO i hi.n a 1 1 t'la pl«iaUfT4. It is 
Hjrain4f thrt or.lur of a-^vittit djfon Un^ 2 titat iho 

plkiittiffs !\ave o>inu up on si30>Dd appo i} to this Co trt. 

Dr. Bysaok appeiria^ >a sunport of th-s apoOtl ii ts c >ntjii> 
del in the first place that a receiver is not a nubbo ofScer and 
c insoqueiuly no notio) und»r SoO. 80. 0. P. Gjle , is nejossary. 
This ouien’ioD is oppostxl to a number of autU irities of this 
Court wbeto it has i)eea held that a ri Ca ver is a pnltlic ufflioer 
iiud is e itiiiod to a notice under iuo 80, 0. P. Cole. It omiiot 
be disputed that it is the duty of a r o -iver to take chari^e of 
the properties in suit on bihaif of t le C >uri Qe exorcises his 
functions un ler the supervision and oontr >1 of the Court an I is 
re nuue:atMi undef its or iers. He can thus be deemed to he an 
officer of a Court of just co whoso duty it is to take oh «rjfe or 
dispose of Say property within the tn)»aains; of Sec. 3 (17> (d), 
C P. Oide. I’-ven if ho is not ao “ offloir” lie is oletrly a 
person especially autlio.-iz4 byaCiurt of justice to perfornv 
such duties, as laid dow i in that olause. The case iu jAaA.Diss 
CfiaMoai Dko V. T)8BBSDRi P&vsiD BaaaDOB (1). is a diteot 
authority ou the point, tliat a receiver is a public officer. The 
learaci Judges wlio decided tois Oise observou in their judgment 
that t lere were several earlier decisio ts in wh'oh the same view 
Was taken. It is true, as has been pointed out by Di^ Bysaok, 
that most of the esrlicr oases were re illy cases ofaonumon 
manager and not of a reoeiver app >iat j I Wier the provision of 
the C. P, Cole: vile BiKi Ma.oiUB v Dkb NsaaraK (2) an I 
NaBA KiSHOEB MaNDAt, V. AXUI. CaAMUBa CHaTtCBJBB (d) 
In fact the oarliust reporle I authority ou tlie question uf a 
receiver being a public officer is to be Couni Tn ttiUilABaNt 
Dasta t. Fubna Chanoba Sabcab (4). This was an applioatiuo 
fdr leave to app^l to HU M^esty in Council against a judg- 
ment uf page and Patterson JJ. p ssse 1 in 8, A. No. 1481 of 

1323 AAD&aBANi Dasta v. Pcbha Cuandba Rabaab (5). Tiiu 

to SJ C. W. N. i6i i S8 C»l. Sjo ; iji 1 . C 654 ; (1431) «8 A I. K. 

(») 31 C L J *79 ; *4 C. W. N. ijS ; 33 I. C. 747 ; (19*0) 7 A I. K. 

• STS- 

Ci) 17 C. W N. 846 ; i« I. C 193 ; (I?i3)40 c.l, 150 

U) 34 C W. N. 671 ; 1*8 1. C. io 3 ; (1930) 17 A. 1 . K. Cal 737. 

( 5 ) itp 1 . Q 3 ^T 9 i (< 93 a) >? A> I. K. Cat 711- 
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suit put of Miich the app*a1 aro^e was 0:ie iast tvit d a^unst a i 
rti-rpcjivor for rtjcovery of m>'iey a!l6g<}d to liavo l>e sn mis- 
appropriated by the litter. Thj Court below dism ssed tlu 
Huit on the ground of an absence of notice under Sec. 80, C. P, 
Code, and this Court affirmed that decision. 

In support of the application for leave to appeal to His 
Majesty in Council a point was raiSid that even though a notice 
might be ncCjssary when the receiver was still in office, tliere 
could be no such necessity after ho was discharged. It was held 
by Rankin 0. J. sitting with C. 0. Ghosh J. that that was not a 
reasonable construction to be put upon Sec. 80 
read with Sec. Jj (17), C. P. Code \ and this being not a 
substantial question of law, le*ve to appeal to His Majesty in 
Council was refused. It may be pointed out that in this casu 
Page and Patterson JJ. relied on the earlier cases relating to a 
common manager as autliorities in support of the proposition 
that a receiver was a public officer, and this view has not been 
dissented from since then. The question as t > whether a 
common manager was a public officer was raised in Krvati 
Moban Das v. Jatindra Mohan (1), but th -ir Lordships of the 
Judicial Committee left the question undecided, and disposed of 
the case on the other ground that the suit was not one in respect of 
any act or omission on the pari of the common manager, assuming 
that he was a public officer within the, meaning of Sec. 80, 0. F. 
Code. Duk Bysack has laid much stress on certain observations 
made by Costello J. iq Purna Ohandka v. Radharani Dasta 
(3). The learnel Julge indeed observ-id in his judgment in this 
Ctse, that he was startled to hear it argued that receivers must 
he treatel as public officjrs within the meaning of Sec. 80, 0. P. 
Code. But evyn then there was no decision on tiiis point, and 
the lerrned Judges based their judgment on the ground that as 
uo objection on the score of want of notice was raised by the 
defendant in proper time he dould not raise it afterwards. It 
may be that the question still awaits final deterinin ition by the 
Judicial Oommittje, bnt in view of the auth irities mentioned 
above an I the provision of See. 2 tl7) (d), 0 P. Code, we do not 
think that we would he justified in holding that a receiver is nut 
a public officer. 

(i) 6i Ctl. 470 (P. C. ; 6i I. A 171 ; 148 I C. 48* i («9J4) »« A. 1. K . 

{P.C> 96 

^ (») 55 c L. J. 31 : 130 I. C. 894 ; (1931) 18 A. 1 R. Ctl. 175. 
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The next question for our d ?lerminatiou is, wbeth«r assum* 
jng that a rtq,jiver is a public officer, a notice umler StO 80, 

. C. P. 0*»de, was uejeii-ary in the circuuisian.ies of the presene 
ctse. Dr. Bysaok argues that a notice may have been uec jssa y 
with regard to the claims for mesne proBts or compensation 
male by the plaintiff in tbeir plaint, but so far as d. cl iration 
of title to the disput d property is concern d, the plaintiffs’ cause 
of action is not basid on anything done or omitted to be do »e 
by the receiver. The receiver was main a party simply because 
defendant l Set up tlie title of the debuttor estate, and it was 
proper that the question sh)uld be decide 1 in the presence of 
the receiver. Under these oircumstuices the contention of tha 
learned advocate is ttmt the Courts htlovv should have given his 
clients a declaration of t tie to the land in suit against defendant 
2 thougli the claim for m ^sne profits might be dismissed. In 
fact his clieiitA made an application before the C )urt of Appeal 
below wiihd awing their claim i for compensation and mesne 
profits against the /ec nv'er. 

It is quite true tliat if two or more causes of action are 
united in one suit, and with regard to o ae of them th> suit fails 
for want of notice under Sec. 80, C. P. Code, there is no reason 
why the entire suit should he dismissed : vide I)a.K 81 iin& Ranja.n 
Gttbs t v. Om\r Chand (1) But this contention by itself is of 
no assistance to Dr. Bv’sack’s clients. If the suit is really a suit 
against the receiver avit lin the m laning of S. c. 80, C. P. v./odo, 
live cause of action of the plaintiffs oven as r-ganls deolafetion 
of title, is clearly btsod on certain specific, pots alleged t) have 
been committed by the receiver. In para 9 of the plaint there 
are definite allegations agiinst him of collusion with defendant 
1 in gMuting re it meipts, and sotting up a claim t> possession 
in the disputed pr >perty. The receiver moreover did not take 
up a n jutral attiiud i, an 1 the defence of h »th the defoudauts in 
answer to thj plaintiffs’ claim is idontioilly the same Suc!i 
being th) case it is not possible in ojr upiuiun to sever one part 
of the Cise from the otlu-r, Tliis contention of Dr. Bysack 
therefore must f ill. But we tbiuk that quite apart from these 
coutjntiods the appellants are eutitiei to succeed on anOi,her and 
ahiOile.' groaud, viz., that the present suit is re»lly not one 
against -the receiver as a public officer as is contemplated by 

(I) tS C W. N 10 ; 38 C. L J. 1S3 ; 50 Cil 992 ; (1924; 11 a. i. K. 

CbI. us; is • ^ «73- 
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Sec 80, C. P. C>de. As was ob.‘er\*e.l b\ tile Judicia] Coramitteu 
in BhmoSAWD 1>AoaDC«« f. Skot. or ST*fB(l), Sec. 80 wa<t 
inteiid^d " to aflf>>rd proteotinn t> utHcUls against personal 
responsibilHjt: for offioial sctii.” If .it is sougbti tomakyau 
officer personally liable fo“ c'jrtain acts done .ir parport^iig to he 
done by hini'.in his official oap.o ty, itis esseaiial before a suit 
is cotQineooed that there sbouhi h tanotio sitrod upon hi n 
under Stjo 80, C. P, Code. Tiia obj “Ct of the notice is to give 
him an opportunity to reoonsid r his position with regari to the 
claim and to make amends, or settle the ola m if he is so 
advised. 

The suit in the prjsent case is not against the receiver as 
euob ; it is really a snit against t le debutter estate. ‘ The 
plaintiffs' cause of action is that the dobutler e^t>td, whidi is 
HOW iu the bauds of the receiver under o.ders of the Court, has 
dispossessed them from tie land in suit, throu'gh defendant 1 
wboisatenmt of theirs. The plaintiffs want to nave their 
title to tb&disputed property e«tahli>h.^d agaiost the debutter 
estate, and it is from the dobutter estate tiuit they want to 
reoover mesne profits^ In short ihi plaintiffs do not pray for 
anything against the weoeiver p«rso.ially. They want a decision 
which would be binding on tlie debutter estate. If the receiver 
is disobarged today, the suit would then proceel against the 
debatter eeiite aud those who own it. It is w«^]l seltlid that 
up estate vests in the nceiver by virtue of his appointment. He 
collcpts rents or prpfits, income or capital t.o the title of the 
persoqe who are parties to the suit, mid he defends the su t 
oeoattse of the powers jpven to him by tbu Court under Or. 40, 
]Et. 1 C F, Oode. 1 think that in such oases when no relief 
is claimed against the receiver personally, and the suit is really 
against the estate, which does not vest in the reoeirer, but 
vraich is held by him under orders of the Court who made the 
appointment, too suit cannot be said to be one- against the 
receiver within the meaning of Sec. 80, G. P. C«>de. In other 
Words. Sec. 80. C. F. Code, cmtcmplates in my opinion a suit 
against the receiver which seeks to make him {personally liable 
for acts, done or purporting to be done by in his official 
Cipaoity. and it does not contemplate a^Oaee.wlu^ a euit for 
possession is brought against the owners of the estate in the 

(0 ji Bom 7 »s (P. C) ; 54 I. A. 33* i ro4 !• C. *57 J He*?) *4 A- h A 
(P. C.) tr6. 
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rospec* of which he has been appointed a receiver, and which 
huit he his got lo defend under powers conferred on him by tho 
Court. In sucli oases it is undoubtedly noooasary to take the 
have of the Court which appointed tho receiver, before the 
latter can be made a party to the proceedings, and that is on the 
principle that intetforenco with tho possession of tho receiver, 
without leave would amount to a contempt of the Court, whoso 
officer the receiver is. But there is in my opinion no necessity 
to serve upon him a noiice under Sic. 80, and there can bo no 
meaning in sending such notice. It would not bo in tho powers 
of the rtcaiver to m ike amends of his own accord. If any 
reparation is to ho done that can only bo done by tho persona 
who actually own tho estate. If tlio receiver proceeds to satisfy 
the claims of the plaintiffs on his own respoiwibility he may 
himself he mode liable at tlio instance of the persons who have 
got the title. 

It is to bo noticed that all tlie authorities mentioned above, 
with tho exception of tlio one in ItEv.ATt Mohan Das v. Jatinoiia 
Mohan (1), which was decided by tho .ludicial Committee, arc 
cases where tho rocoivor was sought to bo made personally liablo 
for acts purporting lo bo done by him as a public officer, and 
hence, lUcould properly ho said that uotico under Sec, 80, 0. P. 
Code, was necessary in these cases. In Revati Mohan Das v. 
Jatindea Mohan (1), tho suit was one to enforce a charge upon 
properties in the hands of a comm >n iiinnagor and not to make 
nim personally liablo. As tho suit was not in respect of any 
act of omission on tlio part of the common manager it was held 
by tho Judicial Committee that no notice was necessary. Thero 
is an important passage in tho judgment of their Lordships 
which in our opinion clearly indicates that a suit which was not 
against the common manager persoually woul^ not in their 
lordships’ opinion come under Sec. 80, C. P. Code. “ Tho 
appellant made no claim against respondent 1 personally” so 
runs the judgment : 

He was there doly as represeoting the estate o( which the tale was sought • 
In their Lordships' opinion such a suit is not within the ambit ol Sec. So, and no 
notice oi suit was requited. 

Thefe is no authority that 1 am aware of which holds that 
noti<fe under See. 80 is necessary where tho relief is sought 

(i) 6i Cal' 470 (P. C.) / 61 1, A. 171 ; 148 I. C. 48a ;S(i 9 J 4 ) »» A. 1. R, 
(P.C) 96 . 
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agaioat tb« estate itaelf, in the bands of the receiver or tie 
common manager. It may be mentioned heta that no notice 
under Sec. 80 is necessary in suits against the Official Trustee 
or the Administrator-General* except when these officers are 
sought to be made personally liable : vide Sec. 16, Act 2 of 
1913 and Sec. 41 of Act 3 of 1913. It is trae«=that this is b^’cause 
of express statutory provisions, which have made exceptions, 
80 to say, to the general rule contained in Sec. 80, C. P. Code. 
But we think that a rtCjiver appointed by the Court un lor 
Or. 40, R. I, C. P, Code, has a legal position different from that 
of the Official Trustee or the Administrator-General. Unlike 
the receiver, these officers have an estate in the properties which 
they hold by virtue of their offi :0 and consequently a suit in 
respect of the properties they hold, would be a suit against them 
in the legal sense. The same reasoning does not apply to a 
receiver. My conclusion therefore is that the suit in the praseni 
case was not against the recaivor as contemplated by Sec. 80 , 
C. P. Code , ami ns such no notice was necessary. The result is 
that the appeal is allowed and the judgment and decree of the 
Court below arc set aside. 

The plaintiffs, having according to the findings of Court of 
Appeal below established their title to the property id suit, are 
entitled to a declaration of their title as against defendant 2. 
As against d jfendnnt 1, the suit would bo decreed iu terms of 
the compromise entered into between him and the plaintiffs. 
Th^ plaintiffs’ claim for mesne profits or compensation against 
defendant 2 would stvnd dismissed The costs w'^Il be borne 
by the parties themselves in all the Courts. The c^o8S-objoctiou^ 
are dismissed with no order as to costs. 


M. 
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(\pp9ii from the Madm High Court). 

Present L or0 Komsr, Sir George Rankin and Mr. M. R. Jayakar. 

flit Julf.Vpjg. 

Sn NADIMPALLI NARAYANARAJU and toother 
o« 

YENNAMSETTI SURYANARAYOUU and othert. 

Madru EUatn L^nd Act il/ai/et Ait I df iQoS) Sea. j (s) and 
Recovi y po$:eui 0 n•^'Li\mi\<^^x--.yinn•^Po$t'i€ttUmiHi i oa radar— /^#rwafi#N/ 
kaltubadi — — Meaning of-^Owni p. 

Where a tamindae mske;! a poit^settlement grant o{ a portion of a 

Ytllage with both ttararm on a permanent U the grantee a land^holder 

within the meaning of Sec. 3 (5) of ttie Madras Eitatet Land Act, 

That the minor poit-sattiement inamdae holding under a grant of 
both vaeamt 00 a perraanom kiittutadi it a '* laod^ioUter'' under the Madras 
Estates Land Act of 1908. 

Mr. A K. Subha for the Appellants. 

Messrs. 5 . Hyam, Hatt^ld Shephard and Sydmy Smith^fot th« 
Respondents. 

Slf George Rankin. — This is an appeal by the pla'ntiffa 
from a decree of the High Court of Madras (October 10, 1937), 
dismissing^a suit brought in the Court of the Subordinate Judge 
at Yizagapatam to recover possession of certain agricultural 
lands in th© villago of Thigaiampudi, Tho trial Court's decrco 
(Dwombar 17, 19^7). ha I been in favour of the plaintiffs. Of 
the defendants to the suit (who numbered 15) live, are respon- 
dents to this appeiil :tbo first three respondents (defeadants 
Nos. 3 to 5) iJteing the persons in possession of the suit lands, 
while respondents fdur and five (defendants Nos. 14 and 15) 
are impleaded as persons claiming title thereto as against tbo 
plaintiffs. 

Much of the detiil of the case has for the purposes of this 
appeal beco.me uaimpurtant ; since the decree appealed from did 
not deelde the que.stion of title disputed between the plaintiffs 
and respondents four and five, but dismissed tlio plaintiffs’ claim 
to eject -th.8 ffrst three respondents on tbj ground that the 
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plaintiffs were land-holders within the meaning of the Madras 
Estates Land Act (Madras Act I of 1908) and by Sec. 9 thereof 
could not maintain ejectment in the Civil Court against a ryot. 

The plaintiffs claim title under Ex. C, an instrument dated 
May 11, 1811, which is expressed as follows ; 

"Pitta, dated Saturday tbe 3rd day of Vaisakna BthuUm of the year 
Prajotpatti (May ii, i8n), executed and granted by Sn Narayaoa Gajat athiraja 
Mabarajuliogaru, to Nadimpalli Veokatapitiraju. 

Whereas, in the village of Thagartmpudi of my mokhasa (lands granted 
either free as reward or on light rent) Vaddado laluk, 1 have granted to you land 
fetching a fixed rent of Ri. 300, as manyam, andjio visams (i/8ih part) of land 
known as the vudika manu garuvu (name of land) for a top to be planted thereon 
you shall bring them to extensive cultivation and ptofits, and be living happily 
enjoying the same hereditarily, ' 

The grfiiitor was the proprietor of the estate of Viziana- 
garam ai d the grantee Vciikatapatiraju was the eldest of ihn o 
brothers who were joint. The other two were called Murtiraju 
and Gajapatiraju. By what right the grantor could afterwaid^ 
modify his grant is a question which has not been clearly 
answered, hut by a letter to the grantee dated August 21, 1820 
he purported to impose for the future a rent or payment ot 
Rs. 50 per annum and this has ever since been paid, The tertu^^ 
of the letter are as follows : 

"In respect of the land granted to you in the village of Thagar ampudi, i 
reduction of Rs. 50 has been ordered from the current year Vijaya.^nd deduc ted 
out of your muzira. So, you shall pay these Ri. $• every year in our Sirkar and 
be obtaining receipts.'' 

The lands'were at first enjoyed by the jotbt family, but 
the brothers separated and each became entitledAo a one-tbirJ 
share therein. At some date which is nut now material they 
appear to have divided the lands between them each paying to 
the zamindar Rs. 16-10-i. The plaintiffs are great grandsouj 
of the original grantee Venkatapatiraju who was the eldest 
brother, but their suit has reference to the one-third share of 
the youngest brother Gajapatiraju of which they claim to be 
pui chasers. They seek to obtain possession of one-half* only of 
that one-third share, and the pedigree table of Gajapatiraju’s 
branch will assist to show how they deduce thir title. 
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Gftjapaliraju died in 1869 leaving a widow and two 
daughtfirs. In 1861 the widow relinquished her interest aud 
the daughters btcame entitled. In 1918 the younger daughter 
Chinna Appala died leaving her sister and two gran Isons by a 
pre-deceased son (responaents four and five). The plaintiffs 
say that thereupon the whole of Qajapaiiraju's interest vested 
in the elder daughter Datla Peddi : that in 1919 Batla Pedda’s 
three sons wore the reversioners of her fatheri and that she relin- 
quished her interest so as to accelerate theirs. The nlaintiffs by 
sale deed dated April 27, 1921, purchased from these tnree sons of 
Datla Podda the whole of the interest of her father Gajapatiraju 
for Rs. 82,000. On September 24, 1924, they brought the present 
suit to recover possession of the half share in Oajapatiraju’s 
lands which his younger daughter Chinna Appala haa possessed. 
The first throe respondents were also in possession of the other 
half share (which Datia Pedda had possessed) but as they bad 
certain rights therein as mortgagees this other half share was 
not included in the suit. 

Respondents four and five claim title to the suit lands by 
saying that the instrumeuUof 1811 has long since ceased to have 
effect ; that it created no mote than a service tenure neither 
heritable nor transferable but resumable at will that on the 
death of Oajapatiraju the land^ were sequestered or resunied by 
the zamindar and re -granted as a new tenure to his widow 
and that on her death one-half was granted to each of her two 
daughters separately. Hence respondents four and five claim 
to M entitlea to the lands held oy their grandmother Chinna 
A.ppala which are the lands in suit. V^hether or not on thi$ caw 


65 



2m BENGAL WEEKLY LAW REPOETBR. 1939-40 


NARAi'AMARA/a R. SURVAMARAyOOV. 

the first tfiree respoodenta could claim to hare a ry’oli interest 
in the lands, it is dear that the plaintiffs oeuld have n> interest 
stall The plaintiff do not seek to avail tb-mselres in any 
respect of the case made or evidence adduced by respondents 
four and five. 

The first matter for consideration is the case made by the 
plaintiffs for ejectment of the first three respondents. These 
respondents are the cultivators in possession of the lands in 
suit They or their ancestors (at some date not readily ascertain- 
sbie) became tenants of the plaintiffs* vendors or their 
predecessors. Notice to quit bai been given lo these resp )ndents 
but they claim that they are ryots with occupancy right who 
cannot be ejected by the Civil Court. The plaintiffs who have 
to succeed upon the strength of their own title disclose a title 
of which the root is the grant of 1811, and the question is as to 
the charaoter of the right whidi they allege and prove. At one 
stage of the case it appears to hiVe been contended (1) for the 
plaintiffs that the grant merely gave to the grantees the 
kudivarim interest on favourable terms (2) for the first three 
respondents, ih it agricultural tenants were on the land at the 
time of the grant so that it gave to the grantees the melvarara 
interest only. It is now ooncaded, however on both sides, and 
very properly, that the grint of 1811 was of both Varms. Their 
Lordships are unable to attach importance for the purposes of 
this appeal to the documents upon which the plaintiffs based 
a contention that the zamindar had treated the grantees under 
Ex. C as ryots giving tliem the usual jirayati let^es. The 
o])eration and effect of Ex. C as a document of title cannot he 
determined upon the basis of subsequent documents which 
contradict it on essential matters. Their Lordships are not 
satisfied on the 'other hand by any of the exhibits that at the 
dale of the grant of 1811 agricultural teuants other than the 
grantee were already on the land. 

The question which presents itself on the threshold of the 
case, and which has been decided by the High Court against the 
plaintifff, is whether the interest granted by Ex. C is one which 
constitutes the plaiutiffs iand-holders withiu the qieaaiog of 
the Act of 1908. The words mokhasa aud manyam occur Jio, 
grant and both appear in Wilson’s Glossary as meaning io* the 
south of India lands held either at a Iqw aa^Bsment or 
altogether freo on ondition of or in consideraUon of services. 
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The word inam does not appea* in tha terms of the grint. Tho 
irurd muzara appoirs iu t ie iettjr of IS2G an I the wordi muzira* 
TA^iaCtii appear in some oc the later duouiujals : they are siti to 
mean ** alio wane j” or “ remiasiou.*' Tho word kattubadi (tran- 
slated by “ qnit rent” for want of a nearer word) appears in tho 
plalotiSs* oonveyanoo of April 27, 19il, to desoribe the annual 
payment under £x. 0. Bat the title u{) 0 .\ wUioh tho plaintiffs 
seek ejeotment is put firwird as a transferable and heritablo 
riglit to tho lands undjr Ex. C. upon payine.it t> tho zamindar 
of the anuuil sum of Rs 60 or a due proportion thereof. If this 
w juld constitute the pi iintiffe “ la i.Uh >1 lots” under the Act oC 
1903 than the ftrst three reipmdmti cUim t » be ryoti entitled 
to a perm in mt risjlit ofoooiipiuoy under See 0 and protaotocl 
from ejectmuit by tbo Civil C mrt under See. 9 of tho Act. 

The djfiiitions w!iioh b ur up m the (luo^tion whether tho 
plaintiff’s title if male out gives them the stttus of a "land- 
holder" are tj be found iu certain sub sections of Sec. 8 of tho 
Act. 

By sub-SiC. (a), * EtUtc* metoi— 

( 4 ) iny par»iiin9(icly leuled afuta or tamoorarily tatilal •aminMu^i i 

( 6 ) toy p^rUQi o( tush paronoanity settled estate or temporarily lettlad 
aamindatd which is laparataiy registered to the O.B:3 ol the Coilaciur \ 

(() toy uQsettled fMfam or /a^fV 

(i) toy fillage o( which the Is'id reyttiu) abtie has bseti granted in 
to a pacsoQ oot owing the ittdsoaram thereaf. provided that the grant has been 
mide, coa&cm^d oc reognued by the British G^vernmeot, or any separated part 
o( such fiUig^; 

{e) any portion consisting of one or mne villages of any of the eitatet 
ipecifisd above in CIs ( i), (^) an i {c) w nch ts held on a psrtnineit under*teisure. 

By sab- doc (5). “ Lsnd-hnider** muns a pers in owning jin estate or pare 
thereof and includes every person entitled to collect tho rents of the whole or any 
portion of the estate by virtue of any transfer from the owner or bis predecessor* 
in-title or of any order of a competent Court or of any provision of law. 

By suVSec. (if), * Rent* means whatever is lawfully payable in money oc 
in both to a tand-boider lot the use or occupaiioo of land in bit estate lor the 
purpose of agriculture* 

By sub*Ssc, (isK means a person who holds for the purpose of agricul- 
ture id dQ estate on condition of piyiog to the taod*holder the ceot wnicti 

is legally due upon it. 

By sub-S^ X*^) means cutivabie Uni io ao estate other th^n 

prints Und.*’ 
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On ihese definitions it is to be observed that Cl (d) of 
Snb-8tc. (2) relates to a grant made prior to the Permanent 
Settlement and to a village net now part of a zamindari where- 
as Cl. (e) relates (thongh not exclusively) to villages which are 
part of a zamindari but are held on permanent undet-tenure. 
The lands now in question do not constitute a village but are 
only part of a village and they cannot be held to oome within 
any of the clauses which define the word “estate.’* On the 
other hand the word “estate” as employed in the Act lias not 
the abstract meaning “quality or quantity of the interest of th« 
holder.” The plaintiffs’ title if made out can only constitute 
them “land-holders” upon one or other of two grounds. First, 
that they oome within the words in sub*8eo. (5) “or part there- 
of.” Secondly, that they are within the extended meaning 
given to the word “land-holder” by the provision thit it 
**inoludes every person entitled to collect the rents of the whole 
or any portion of the estate by virtue of any transfer from the 
owner or his predecessor- in-title.” The application of these 
expressions to what have been called “minor inarns” has been 
considered by thq High Court of Madras in a series of deci- 
sions. In “1912 in* Appai^nabasimhdltj v. M. Santasi (1) 
it was held by Sundara Ayyar and Sadasiva Ayyar, JJ. that 
though a minor inam was not an “estate” within the Act the 
inamdars were land-holders because “there is no reason why tho 
holder of an under-tenure should not be held to be a person 
entitled to collect rents of a portion of the estate out of which 
the under-tenure is carved.” The learoed Judges considered 
that " if the tenure- holder is not bound to make aqy payment 
to the zamindar for his tenure he will then be a person owning 
apart of tho estate.” In Qadadhaba Das v. Subtaxabayana (2) 
Wallis, C. J. dissented from the oonolusion that a minor 
iuamdar was a*“ land-holder.” He was of opinion that so long 
as the zamindar reserves an interest to himself, as by way of 
rent, no matter how insignificant it be, he continues to bo tho 
owner. He oonsidefed that iu the definition of “ rent” in 
sub-Sec. (11) the words “ in his estate” ooold not apply to an 
inamdar and excluded such a person from the extended meaning 
given by the clause which refers to pereoms entitled to collect 
the rent of a portion of an estate. Sadasiva Ayyar, J. howev^ 

(l) 17 1. C. 130 i A. 1. R. 1916 Mad. 619 ; 38 M. 33. 

ta) 14 L. W. 45J ; (1931) M. W . N. 413 i 41 M. L. J. 97 I. R. 

Mad. 547 i 64 I. 0. 317 i 44 M. 671. 
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lield the in.^mi’ar to bo a land-hoWor on both of tbe* grounds 
already mentioned. As to tbe first ground, lie laid stress on the 
fact that in the case of an entire village Cl. (e) of Sec. 3 (2) 
treats a permanent under- tenure as an estate and its holder as 
owner of tlie estnte. He oonsidored thit there was already a 
catena of decisions in tbe High Court that a minor inaindar 
n»as a land-h(dder. When this case came before three Judges 
on Letters Patent Appeal Ayling, J. took the view that *' it may 
be conceded at once that so long as tbe ximindar reserves to 
himself a quit rent, the inamdar cannot ho regarded as the 
owner of the Ian Is in tbe ordinary legal ni laning of tbe term." 
But on the second ground ho thought it clear that when the 
iuamdsr’s grant was only of tlie molvaram, it was a transfer hy 
the owner of the right to collect the rent of a portion of the 
estate. Where, however, the giant was of both varams, ho 
had more difficulty but oamo to the same couolusion ; “ When 
we say that the grant was of both varains wo merely moan that 
the rights of the grantee in respect of the laud were not limited 
by the necessity of respecting the right of any person possessed 
of tbe kudivaram at the time of the grant.” Ooutts-Trotter, J. 
proceeded entirely upon the second ground observing that ho 
was unable to gather from the language of this Act any general 
intention with regard to the position of minor inamdars. 
Kumaraswami Sastri, J. held that a minor inamdar was not a 
land-hold w where the grant to him was of both the varams. 
Ho thought that if the grantee was himself the occupancy 
ryot at the time of the grant, it could not div'ost him of that 
character aAd convert his sub-tenants into occupancy ryots ; 
while if the land was at the time in the absolute disposal of the 
grantor, the object of the grant was to allow the grantee to 
occupy and enjoy the lands on favourable term-u and not to 
create mloor land-holders. In such oases he considered the 
grantee could not be regarded as collecting rents from himself 
by virtue of the grant of the melvarain. The result of tha 
Letters Patent Appeal was that by a majority of two Judges to 
one the minor inamdar was held to be a landh-older. 

The matter came before a Full Bjnoh in Bn^nM^TVA v. 
Achibajtj (1) where the patta had been held to be a grant in 

-A., i «... 
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inam aud not a more lease on favourahle terms to a jirajati 
ieuatit. The question was framed as follovrs 

' VVhere t s/ntfirndar make* a po9'-settlemeDt iffaM grant of a portion of a 
village with both v^ramt oa a permanent kattitfaiii, U the grantee a land-holder 
Kitfain the meaning of Sec. 3 ($) of the Madras Etiatei Land Aci?*' 

Schwabe, 0. J. thought that such an ioamdar was not 
owner of a part of the estate and was not eotitlei to collect 
rent by virtue of any transfer. The provison as to persons 
entitled to collect rent was in his opinion intended for pur- 
chasers of part Of an estate, mortgagees’ or farmers of an estate 
and did not apply to an inam Ur collecting rent under leasts 
granted by himself. Oldfield, J. found the considerations upon 
each side to be evenly balanced and the question difficult He 
tliouglit t'le liability of the inamlar for quitrent need not be 
regaide.l as inconsistent with the character of land-holdi r 
under the Act but fiat in any case a grantee of both varams 
of a part of a village was a person entitled to “collect the rent 
by virtue of a transfer from the owner,” and that this very 
general language could not be read subject to an unexpressotl 
rostrictioij. Phillips, J. held th it the word “owner” was appli- 
cable to the inimdar notwithstanding the reservation of an 
annual paym -nt and th*t the grautjo of hot i v^rams Was 
entitled to collect rents which would previously hive been 
jiayable to the grantor. Devadoss, J. relied much on the defini- 
tion of “estate” as excluding more parts of villages : 

"The word estate does oot mean land but all the rights, liabilitlas and duties 
attaching to or incident to certain classes of tenure as debned by Sec. 3 (a). The 
words 'part of an estate' have been put into the debnition of land-holder 10 as to 
include the tranafewQ of a portion of the estate either by operation of law or by 
act of parties. An inandat is oot a transferee of the whole or any potlioo of the 
estate. ” 

Ho furtlier cohsidered that where the grapt is of vacant 
land the inamdar is not, to be conisideired as having the right 
to collect runt but as having the kudivatam right himself plus a 
portion of the melvaram, and does not lose the character of 
ryot. Venkatasubba Eao, J, regarded the definitions of 
“estate” and “land holder” as ii^popsi^tent but though^ it more' 
in consonance with the intehtimr of, the L^gii^ttue.to regard 
tuinof inamdars as land-liolderi^ cHe considered that they wero 
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owaars o' part of an estat i not^rithstan lini« liability tor kattu* 
ba li an I th »t ih sy corn j vrithin tba language of sub-Seo. (6) ai 
persona ontitlod to collect routs. 

By this decision of three Judges against two, after long 
debate and much difference of opin'on it was estAblisbed by 
autborUy of the highust Court of the Province in March, 10)!2, 
tbat the minor podt-seltlemeut inamd ir hoKUng uhier a grunt 
ufbrthvarams on a porminent kaitubadi is a ^‘lanil-UoTder** 
under the Act of 1908. This decision was con fir oratory of a 
course of docisiuos that had been given since 1912 and earlier 
though not without some dissent. For a considerable number 
of years tjnmts under such inamd irs have boon entitled to roly 
upon the special prot jctioa granted by the Act to ryots an^ 
their Lordships would ba loath to disturb titles taken or deaft 
with on that footing. Th^y do not conceal from themselves tbat 
neither of tho two grounds abovu-mentionod is free from. 
diflSculty. They discard all argument from tho presumed- 
general intention of the Act as treacherous and iuoonolusivo. 
But they cannot .agree that “part of the estate'* Or '‘portion pf 
tho estate" does not refer to the land itself b^ the word “estate” 
nor do they feel any c )nfii0ncj in tho doctrine that so long as, 
the zem'n lar roservos any intjrost, however insignificant, a 
permanent grantee from him cvnnotbe the owner. It may bo 
t lat the Words “or part thereof'’ were given a placi in tho defini- 
tion of land-holder without full appreciation of their effect in 
onoedion with the definition of estate": but there is no pre- 
sumption ID that effect : the words cannot be ignored ; and good 
reasnii must be found in the Act itself for, restricting theiw 
prima facie meaning. Their Lordships, as to tho second ground 
notice that not only does the definition of “estate" employ the 
word “estate" bat the definition of ‘Tand-ho’.ddt" employs tho 
Word “rent?" and tbe deftnitioA of “rent” employs the woid 
“land-holder.’’ They feel more difficulty than was felt by tlie 
majority of the learned Judges in Madras in regarding the 
extension, given to the me juiug oL the word ‘‘land holder" by 
the clause as to colh ction of rents, as applicable to an inaradar. 
But on either ground they are satisfied that tho Full Bench 
decisioy of 1922 represents a c ireful and reasonable 8.jlutiou of 
a stuhhorn ambiguity in the Act, and that it ouglit not now to 
be overruled having regard to the time whicli has elapsed amt 
to the o.haraofcer of the interests affected thereby. Thiy ato 
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trholly uDftble to distinguish the prasent case so as to regard 
the reasoning of the majority of the Full Bench as inapplicable 
thereto, nor can they hold timt Ex. C is a mere jirayati patta 
on favourable terms. The plaintiffs’ title, if it be made out, is 
to a permanent under- tenure of a portion of a village on a 
small annual payment by whatover name the payment may bo 
described. In their Lordships' judgment they claim an interest 
which must be held to clotlm them with the character of l«nd- 
owner and to put the cultivating tenants under them in the 
position of the ryots, to whom Sees. 6 and 9 apply. Tho plain- 
tiffs’ claim to eject the first three respondents must therefore 
fail. 

It was contended that even so the High Court ought not 
to have dismissed the suit without deciding the dispute as to 
title between the plaintiffs and respondents four and five. 
Their Lordships, however, are to prepared to remand the case 
for a decision on this point. Having regard to their pleading, 
the plaintiffs have no right to such an order since they implea- 
ded respondents four and five without asking for any declaration 
as to title against them and merely as persons who might object 
to the relief sought against the first three respondents. The 
matter is one to be decided now upon tho balance of convenience 
to the parties on both sides and heir Lordships see nothing to 
induce them on this point to interfere with the decree of the 
High Court which has left the question of title open. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants will pay oio set of 
costs to the first three respondents and another to the fifth 
respondent. 

Msnrs. Dougin Grant &• Doid — Solicitors for the Appellaots. 

Messrs. Barrow, Rogtrt A'soiV/-^SolicitOTS for the Respoodeots. 
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Criminal tteferenea No. 86 of 1089. 

Pre««ni : — McNair a»o Kwordrar, JJ. 

I«ly 13, 1939. 

CH UOHURY BEIOY KRISHNA DEB. 

«■ 

THAKUR SHYAM NAR. 3 YAN SINGH. 

Cr P C»df Sec ^jS — ProctediMg iefjn jHf in/etiae C»utt~Diihiit 
fpaU tn an ixet:uH^€ 

Wficre the word “proceeding^ which is used in Sec, 4:jS must bo t proceed- 
ing IS referred to in Sec. 435. that is to say. a proceeding before any inferior 
Criminal Court. The Court will not interfere where the Magistrate or other 
officer is acting in an executive and not in a judicial capacity. 

//fid that — Court refused to interfere because in the firil place the order 
of the District Magistrate was not a Judicial order and secondly, because the 
order was not enforceable and no penalty had been exacted under it. 

The facts appear from the judgment. 

Sir A. A. Kay {Advai:ate- General) and A. C Kay Chawdhi4fy^\^i\n%i 
reference. 

McNair, J.— -This is a rof»renoo under Soo. 438, Cr. P. 
Code, by t!i« District an I Sessions Judge of Midnapur. The 
faC'S are simple. One Mahadeo Singh, an employee of Thakur 
Shyam Narain Singh, ha.l started on pilgrimage to Puri on one 
of his master’s elepliants. Ttiey stopped near a village named 
Kushmai to 0 )ok tlieir foid. Tlie elephant which was chained 
nearby somehow escaped into ihi jungle and was subsequently 
esptured by clioudliury Bijoy Krishna Deb. The captor informed 
the District Magistrate of the circumstances by a petition tiled 
in his C^iuit. The Ipetitionur alleged that the elephant was 
causing damage to property and interfering with traffic and that 
the petit oner after much effort “haged the said elephant in his 
own house at a c >8t of about Rs. 700.” The pRititionor further 
stated that nobody claimel the elephant and ho asked leave to 
ke?p it. The loataed District Magistrate granted leave pending 
an inquiry, and the fact that the olepliaiit was found was 
advertised, and the District Migistrati at once wrote to the 
Cuief Secretary to the Governm mt of dl mgal stating the facts 
and asking for instructions. Thakur Shyam Narain Singh put 
in his claim to the elephant which was admitted after investi- 
gatiofi and the District Magistrate ordered the elephant to bo 
returned to him forthwith. The captor then claimed nearly 
Bs. 2000 for his costs of thd capture and for feeding tho 
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cleiihint. • The District Magistrate conn lerod ih's - 

exorbifcnnt arui after directins; the captw t) appear hi f( re liim 
he assessed the c.Tsts of capture at Rs. 15U ami ih • co-ta of 
feeding the eleph-AU at Rs, 100 a month. He tlien directed ihe 
ow*ner to deposit that amount in Court within tliree days. The 
•wner appealed to the District .ludge who has reft rrod (he 
nMitter to this Court treating t!ie appeal as a petition for revi- 
sion. In his report the learned Scss’oas Judge says that tiu; 
appeal tiled before him was evidently under the impression that 
the leirnod District Magistrate was acting under SeC. 52\ 
Cr. P Cole. Ho thereupon called upon the Additional District 
Magistrate for a report. The Additional Distiict Magistrate 
sent a ritport in whicii he said tliat t le ord rs were purely 
tTCrculive ill character as distiuguislied from judicial and cannot 
from the subject-matter of a criminal apj) al. Tlie leurne i 
Session Judge tlion sots out his reasons for saying tli.it no appeal 
lay 10 der Sec. 523, liecause the seizure of the e)e[)hant was iior 
by a police otlicor, nor was the elepliaiit c iptured in circumstae 
ces creating suspicion of the c unmission of any ofI< iice. He 
tlion say that tliu question however is wherlier the order pas.sed 
hy the learned Dist ict Magistrate is liahle to levisioa by tin; 
iiigli Court and if .so, whether it sliould be revised, lie stati s 
his own view that the District M igistra'.o’s order passed hy 
him Was in the c ipacity of a Magistrate. Ho considers tha< 
the District Magistrate’s order "Was without jurisdietton ai d h ; 
argues that because a Distr ct Migistrale derives his powers 
]n*incipally from tlu) Cr. P. C ido, he may be presumed (ole 
acting un ier the Cr. P. Colo, or, in other words, all 4iis orders 
m ly he prosumi d to be judicial rather thau executive and his 
conclusion is that such orders are liable to revision hy 
the High Court un lor Secs. 435 and 438, Cr. P. C de. 

Tin’s opinion of the le.irnid Sessions Judge seems to mo t» 
lose sight of the fact that the District Magistrate acts in a 
dual cajiicity. In thi.s instince the fact that the learned 
District Magistrate at tiie outset wrote to the Political k’ecret.ary 
to the G ivernmeat of Bengal asking for orders suggests that 
lie was not acting in a judioia! cap.aoity but possibly in 
executive cap.icity. Again there was no suggestion of a 
criminal offence and there wis no proceeding of a ct;iininal 
nstura. SeC. 5, Cr. P. o'ode, provides for the investigation of 
an offence under the Peaal Code according to the provisii 
contained in the Cr P, Code aui sub-Sec. (2) of the same 
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pr )\ ulcs t'i:vt nil olT uiC is uii !or nny oth 'r liifnr sIiaH bj 
siniUarly iiu-.istii;a:e I su'ij 'Ct to any .•uiclin;nl for tho tinu? beino' 
in fore? r.-irolal n,' liio maun n- i r pi vc - uf, inveslisatint” 
inquiring into, trying', or olh.‘r\visc iloiliur \yiih suali olt.oicos. 
Soc. 6 onamorates tlio classes of Criiuin il C nirts, class 3 bcin ' 
IMa^ifttratos of the I list Cliss. S c. 10 provides llial in everv 
district outsiile tho presid-ncy towns ili; L ocil (lovornmnii’l 
shall appoint a Mi<,'islia>o of t'ui First C. iss wh > shall ho called 
the District MaL^'istrato and ind -ed m lliis ciso t ho h‘ iriicd 
Ilistr.ct M ii^istralo ins heon app >inl<*d l)y ih « L>cil Covorn- 
111 Mt and -r the provisi ins of Soi 10. It a ho;' niso t' o lo ir.uid 
District Miojistralo has h 'O i in/^s i' I wilii co ta’n p iwt'rs uiulor 
Sec. 10, it doi's nor follow liiat h i has not (d'.it'r powers whicli 
a'-i; not coat niplas d by t’le Cr. P. tl t ie, as is poinle l oat hy 
leariie 1 District \^,l^lstra t' iu his h'Mer of expluialion lie is 
in .a lditi ' ll the 0 dlocCtir of tlie Distric .. ][,. also liie District 

Oificer an I in t lose oipic ties he his tt p -rua'iii in my functions 
which are not coven d by Cr. P. Cod j. 

The provisions re ading to reference an I revision, which 
are relevant ti this en jniry^ arc fo iiid in Secs Ld.") n'lid IdS. 
SeC. 43d provides tliat the llin-l, (^,urt or any Sessions .Tudjjo 
or certain ot her orTieers may call for and e.-ciniine tiie riC trd uf 
any proceolin^' before any inferior Crimina! Cinrt situate 
within the loe.l limits of its jm-i.silict ion for the pnrpoo} of 
satisfying itself as tt) the co-ToSness, l<j;,'ality or propriety of 
any finding, sentene 1 or or ier rec w te 1 or p is.vel and as l«') the 
regularity of an v pruc 'I'diag of sue i inferior C mrt. 8'*e. 438 
under ivlitch this r< ference l.as li.-en iiia le, enipowi rs tlio 
Sessions Judge, on eva niiiing nnd ir Se,;. 43d or otiierwis > the 
r. cord of any proceeding to report for t h i o ders of the High 
Court tile result of aVic’i ex imhi.ition. li quit* e.ear that the 
word “procoeding” which is ii>e i in S'-c. 438 niu>.L lie ;i procoi'd- 
iug as referred to iu tsec. 4 5.), that is to siv, a pr ice aiiug heforo 
any inferior Crimiiiil Court, ail t lere is authority for this 
proposition. Th ;re was n it in t le priont inst iuce any “pro- 
ceeding’ so as to empo.vcr t to hia ii ; I .Se-sioiis Jn ige t > report 
under SeC. 438. Tiie le irned District Magistrate h is given h:s 
opinion that he w as ae i ig in an exic liive and not iu a jn lieial 
capiijiyr and it has 1) len liel i in s;veil npntid cisoi t,li it the 
Court will not interfere w iere the Migisir ite or uthei* o'ficer 
is acting in .n exicutive an 1 uo n a Ju iicial c ip icity. The 
quijitioa aroje before a Bj ich of this Court Ix TiIb iiviriia of 
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EOHOMAJi SiBKAR{1) where the Hi^h Court while considering tli t 
an order by a Magistrate professing to act under Sec 17 of th ■ 
police Act of 186! was il!ei,'al, lefused to inttrfere, on iI.m 
ground tliat the order was one of an executive nature. 'J h ; 
point of that di cision is not that the order was illegal but lhar, 
the Court considered that it was an order of an executive natuii; 
with which this Court had no power to inteifeic. 
If nn order und r Sec. 17 of tlie police Act is an exi cutive 
order, it so(nis to me clear tliat an order of the nature now 
before us might he an executive order but would certainly ru t 
bo a judicial order. 

Tlie lo'iruod Advocate-General, who opposes this reference, 
has referred us to Secs. 25, 26 27 and of the police Act. Sec. 25 
empowers a police Officer to take charge of unclaimed property 
and to dispose of it under the orders of the District Magistrate. 
Sec. 26 empowers the Magistrate to detain the property and to 
issue a proclamation requiring any person who has any clahn 
tiiereto to appear and establi.sli his right within six month'.. 
Sec 27 provides for confiscation of the property if no claiiiiam 
appears. It has been suggested that possibly these stciions 
were in the mind of the District Magistrate when he issued the 
proclamation to which I have already reb rrod. The learned 
Sessions Judge in his report has stated that the real grievatw 
of the petitioner is that though if the animal were impounded 
which it is suggested would have been the correct procedure, llw 
charges payable by him could not have exceeded Rs. 93, vlI 
he was being ordered to pay Rs, 550 by the District Magistralf, 
The learned District Magistrate suggests that ,the Cattie 
Trespass Act does not apply. The only reference to the Cattle 
Trespass Act in the Cr. P. Code is in ^ec. 4, sub Sec. 1 where 
‘ offence* is defined as any act or omission made punishable by 
any law for tfie time being in force including any act in respect 
of w'hich a complaint may be made under Sec. 20, Cattle Trespa^s 
Act of 1851. No complaint has in fact been made in this case 
under Sec. 20 and it has also been pointed out to us that under 
Sec 31, Cattle Trespass Act, the local Government has traii>' 
ferred the powers of the District Magistrate under that Act m 
the District Board so that the District Magistrate has no longer 
power to act under the Cattle Traspaas Act unless a complain’* 
has hoen made under Sec. 20. ' * 


(i) i8 W. R. 67 ; (1871) If Bang. L. R. App. 4. 
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The other piint Yfhio'i arises aad which ia *my opiaioti 
prevents this Coart from interfering is that the order altnougb 
the lo'irned District Magistrate suggests that it was made in bis 
executive c ipacity was not in my opinion even an executive 
order. It was, it aopetra to me, merely adrioj. An inflated 
charge ha l been made by the oaptor. The owner objoctad to 
this strongly and the learned District Magistrate in the oaj-iaoity 
apparently of an arbitrator gave an opinion whiol) seems to me 
very reasonable as to the probalile costs of capture and feeding 
of the elephant. The order Was nat enforceable and it is only 
when an order has been made, and for non-oomplianoe of that 
order some penalty has been exacted that tliis Court will inter- 
fere. This proposition was stated very clearly by Jaokson J. 
in The Empress v. Surja Narain Das (1). The portion to 
which I refer is at p. 90. The learned J udge there says : 

When the Cr. P. Code auchotiz^t the making of orderi by axecutiT* 
Rutboritiei with the view of preveotiog a breach of the peace or for limiltc 
purposei it baa alirays been held and is new enacted in the existing Cod*, that 
the propriety of tuch orders is not a matter of question in that state of things for 
the appellate Judicial authorities. It is when the executive oIRcers seek to eolforeo 
those orders by the infliction of penalties that the Courts have to step in tod sea 
irbetbet the orders made weie with authority or not. 

In the case to which I have referred in Im thk matter op 
Bohomas Strear (2) the Court refused to iiitorforo upon an 
order made under Sec, 17, Policj Act. But thero arc authorities 
to show that the Court has iuterfored under Sees. 19, 28 or 29, 
Police Xct, where the orders wore not made in a judicial 
capacity but because parsons had been convicted and fined. 
To sum up we are unwilling to interfere in this reference, 
because in the first place the order of the Dntriot Magistrato 
was not a judicial order and secondly, because the order was 
not enforceable and no penalty had boeu exacted under it* 
The reference is rejected. 

^Khtindkar J.— I agree. To the reasons already given by 
tny learned brother in the judgraant just now delivered by 
him, I may add that I entertain considerable doubt whether the 
ord^ in question is an order at all. It was submitted by the 
learnei Adveoate'Qeneral that at best it was an executive order; 
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‘Inlt no Iflw, proclamation or other direction has been died which 
l|ives the ODistriot Magistrate any power, execative or otherwise, 
to assess the proper sum of money which ought to be paid by 
the owner of an animal to the custodian thereof in circumstances 
'^shmlar to those #hioh have happened in this ease. The learned 
^Hagittrate was not acting unJer the Police Act,: the Oattle 
Trespass A6t, or even in pursuance of any rules framed or 
orders passed by the Government. He seems to have been 
noting in the role of an arbitrator, more or less self-constituted. 
The order was as my learned brother has observed merely .a 
piece of advice. Tt was not in any way enforceable and it was 
open to the parties to ignore it altogether. At the time when 
the so-called order was made the rights of the parties were 
regnlatod as indeed they are still by tbe civil law. That 
position has not in any way been altered or pre}adiced by tbe 
. Magistrate haring said that the captor of tbe elephant would 
.make tbe elephant over to the owner upon the latter depositing 
tbe sum wbiob the Magistrate though fair. 

M. 


(s. c) 44 C. VV. N. ii8 ; (1940) A. I. R. Cal. 6. 

Appeal No. 985 of 1937. 

Present Edolbv, J. 

4th July, 1939. 

ANANDA PR03AD TALUKOAR sod otben 

V. 

RAMJAN SARKAR. 

S. T. A(t—Se(. 36- B of iA$ Amndtd Ait^Soi 8T~~Abandenmtnt^ 
EjettmiMt. 

Sec. lAB oi tbe Ameoded B. T. Act » oot retrospectira in iu purpose aod 
CAQ not operate to compel the lAodiord to recognise a* bit tMaot a panon to 
whom A porcioa of a holding, (ws beso transfersed before the Ameo^d Act of 
1918 came into operatioo. This new seetioD doee c|Ot eAsct tbe tight of the 
kodlord to re-eoter under Hoc. 87 oftbe Act of tbe tmot vacSMd.tbe boddiog 
without erraUgiog (or the peymeot of bis rent as'it feii due. 

The facts appear from tbe Judgment. 

Birtiwar Bagchi and /. N. ZJa*— for tbe Appellaata. 

K. Moitra and A. C A«y-4ot;tfa»'Reap«sdfot. 
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Judlpl^dnt. — In the suit with rofereneo to ]«%ioh this 
aj^peal arises the plaintiffs sougiit to ejact the defendant. 
Bamjan Sarkar, from certain land. Their case was that a man* 
Hfiniruldin was toeir tenant in respect of a holdiuR avitb aft 
area of r 76 acres and that on 17th Aswin 1335 B. 8. corres* 
ponding to 3rd October 1928, i.e., before the passing of the 
Bengal Tenancy Act of 1928. ho transferred one acre of this 
holding to the d.ifendant Ramjan Sark>Ar. Subsequently, after 
the passing of the Act of lvi28, Maniriid liii rramforred the 
remainder of the holding tj Kalipuia Blmtiaoimrjoe. The 
transfer took place on 28th February The plaintiffs then 

applied for pre-emption of the portion of itio holding whioh had 
been transferred to ICalipa la Biiat^ac larjno au I au order for 
pre-emption was duly m “Ado in th hr favour. SubsequyuUy. ou 
10th January 1930, the plaintiffs instituted tlio suit out pf 
yrhich this appeal arises for the purpose of ej*>ctiug Uainjan 
Sarkar from that portion of the bolding wltichba l hu*tn traus- 
ferrel to him in 1928. Tl»o main dofouoo put forward by 
Hamjan Sarkar was to the effect that, unilor tho liw as it stor^ 
after the pissing of tho Bengal Tenaooy \m>n lrn' nt Act of 
1928, bo was not liable to ujeotment. Tho first Court dismissed 
tie plaintiffs’ suit on two grounds. Too first was to tlio effect 
that under the present law a subsequent transferee steps into 
tlie shoes of the forrajr tenant. * horoforo rii the event of snoh 
a transfer there can l)o no abandonment of a liolding within tho 
meaning of Sec. 87, B, T. Act and the previous purchaser 
obtains protection under the shield of the pure laso by the 
subsoqaeni transferee. 

’’The second ground on which the lerirncl Munsif decided 
the case in favour of the dofeudaut was that tho^daiutiffs could 
not take advantage of their own purchase for tiio purpose of 
t’eating the en'ire holding as having houn abanduned. Tim 
lower Appellate Court uphehl the decision of the drat Court on 
the second of the two grounds montiohud above but tlio loarne<l 
Subotdiaate Judge did not cousid^-r it ueeemry to discuss tU« 
first ground upon which the case ha-i iioen , jiccidod in the 
def«»iidaftt*8*favour by the first Court. The first point urged in 
favour of ' the appaliants is tj the effect thit boHl the Courts 
belovr 'Ware wrong in dismissing tlie plaintiffs’ aait on the 
ground that they cm not »ak » ad vintage of the r o.vn puccham 
for. the purpole of treating the ouire bol lmg as having heo i 
ftb^d}aQd, Iq support of tho whioh 'vloptcl by 
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both the Cjurts below reliamo was placed upon a decision of 
this Court in Sorojini v. RouEsa Ohandba (11. In that case 
the plaintiff wa% the landlord of a non-tfansferablo occupancy 
holding a portion of which iiad been previously transferr.id by 
the tenant who however r^tuin^ the homestead portion of the 
holding. The plaintiff subsequently obtained a decree for 
arrears of rent, purchased the homestead and took possession of 
the same. On the basis of h>)r purchase she then sought to 
treat the entire holding as having been abandoned and she sued 
to recover that portion of thtj holding wh'c i had been previously 
transferred by the tenant. Hitter J. held that : 

It if DOW wall settled that for the purpose of abaodoomeot, a sate in iovitum 
•tipds on the samf footing as a transfer by the act of the occupancy raiyat, and 
for the purpose of constituting abandanmsnt, the transfer of the entire holding 
need not be effected all at once. If the entire holding it sold but in parts at 
different times, it will amount to abandonment as soon as the last transfer is 
made. 

The learned Judge held however that as the plaintiff by 
her purchase stopped into the shoes of the tenant, on the princi- 
pal adopted in Hohsesoddin v. Bb^gaban Chandea (2), sho 
could not put forward her right as a landlord to re-enter the 
abandoned holding. The learned Judge therefore held that 

the reteotioo of her character as assignee of the tenant, i. e., of her Character 
ars repreicntatife of the tenant, is inconsistent with her iniiiting on her claim to 
ecover poisession on the ground of absndonmsnt in her character as landlord. 

In the present case however the plaintiffs’ contention is 
that the holding was abanlonel by reason of the sale by Manir- 
uddin to Kalipada Bhattacharjee on 28th February 193A They 
are not relying upon their pre-emption of a portion of the hold- 
ing as enabling them to treat the whole of the holding as 
having baea abondoned, but they maintain that their right to 
re-enter accrued as soon as the last portion of the bolding, 
which had been retained by their original tenant, was transftrred 
to Kalipada Bhattacharjee on 28th February 1934. They are 
therefore not relying upon their own purchase a« giving them 
the right toT re-enter, but upon the fskct of the abandonment of 

(0 40 C. W. N. 369 ; 6t Cal. ino ; 165 1. C. 190 ; (1936) 33 A. I. R- 
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th® eutire hoMiasj l)v the original temnt by reaaon th# sale 
to K’tUpa la Bbattaohirjae. Prom this point of view therefore 
the fact that they subsequently pre-empted the holding under 
Sec. 26- F, B. T. Act, is immiterial. Had this boon a case in 
which the plaintiffs were in fact seeking to take advantage of 
their own purchase for the purpose of treating the whole hold- 
ing as having boon abandoned, the question would have required 
serious cousidoration whothor th ) principles laid down by a 
Pull Bench of this Court in NfouSENUDCis v. Bhaqabak Cuan- 
DRA (1) had not been applied somewhat too harshly against the 
landlord in Bahini Kumar Das v. Amiruddi.v KLaviraj (2) and 
SOROJINJ V. iiOMSSM '-IIANDRA (3) an i it is eVell possiblo that 
the principles laid down in Mohsknuddis v B.iaoabah Chan- 
dra (1) might have required reuonsi loration in tho light of the 
view expressed in connoxion wdh tins mitLar by a Full Bench 
of the Patna High C )urt in Mr. Sheohaji Koer v. Duani 
Mian (4). As matters stind, tlx; only ro n lining question 
which requires detormin ition is whoi lor or not it oio ho said 
that the holding had be n ah andono I by reason of the irantfer 
to Kalipa la and if so, wliet'ior this aba idoii nent gavo tho la id- 
lords tho right to ro-cutor. With roforoiico to this in itter the 
learned advocate for tho rospondout placoi oonsi ler.ihlo reliance 
upon the first ground ra uitioried above upon wiiicii tlio trial 
Court dismissed the plaintiffs’ suit Und^r tlio law as it stood 
before 1928 the two successive transfers of portions of th i 
holding to Ramjan Sarkar and Kali pa !a B iattacharjee would 
admittedly have constituted a complete ahandiumout on tho 
part of the tenant which would havo entitlo l the landlords to 
re-enter uhdor Sec. 87, B. T. Act, sub-Sec (1) oC wh cU is .n 
the following terms : 

If a lairat or uridar-raiyat v.jl’in'ariljr abiadom hii re»i l-!j|c* wn . i 
to bis laodlord and without arranging for payment ol his rant as It IaiIs 1 1 
ceusi to cultivate bis holding either by himself or by sons other p-irtii. tie 
laodlord may, at aoy time after the expiratioo of the agricultural year in wnich 


<i) as C W. N. t9 (F. B.) ; 3* C. L. J. a86 48 Cal. 605 ; 61 I. C. 443 ; 

(1911) 8 A. I. R. Cal. 444. 

(a) 3SC. W, N. 648 ; 137 I. C. 668 j (t93s) 19 A. I. R. Cat 4OS- 
(S) 40C. W. N. *69; 6a Cal. iiio; 163 I. C- 190 i (*936) *3 A. I. R. 
. »Cal. 536. 

(4) 1 P. L. T. 40a (F' B.) i 3 P-l. I ; 75 !• C 794 i (>9*4) n A I. R. 
Pat. I. 
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the reiyflt or ynder-raiyat la abaodont aod ceases to caltivate, enter on the holding 
and let it to another tenant or take it io*o cultivation htmself. 

In t'lis oonaexion it was h tbl by this Court in Puosonna 
Kumar De V. Awasda OajiNtEA Bhattachaejie (1), that for » 
landlord seeking to ra-e iter it would not be necessary to prove 
as a fact that the holding had been abandoned but the 
abandonment would be a direct inference from the fact that 
the entire holding had been sold and possession had been 
given to the purchaser. It must however be considered 
whether the landlord’s rigiit of re entry on abandonment 
of a holding has been curtailed by tlie law as it stood after 
the amendment of the B. T. Acs in 192S. One of the most 
important provisions B T. Amendment Act (Act 4 of 1928) was 
tcT enab'o an ocjtipincy raiyat to transfer his holding or a share 
or a portion t'lereof. The provision to tliis effect was made in 
Sec. 26-B, B, T. Act, as it stood after amendment whic!\ is in 
tlie following terms : 

The uf an occupncy riiyat or a share or ft portion thereof togethcj 

with the right of occupancy therein, shall, subject to the provisions of this Act^ 
be capable of being transferred in the same manner and to the same extent as 
other imniovahltf properly. 

The main effect of tlio above provision was to compel the 
landlord to recognize as his teaiut the transferee of his former 
tenaui’s holding or of a portion thereof provided the transfer 
was midrt in accordance witli the m tt.Tial sections of the B. T. 
Act. This new provis'oii however w »8 not retro<peotive in its 
purpose and could not therefore operate to compel the landlord 
to recognizi as his tenant a person ta wham a portion of a 
holding had baen trunsferrel before the Amendment Act of 1928 
ciini into opsiMtio i. Further as the right co nferred by Sec. 26-11 
was s ihjec; to tiio pr avisions of the Act, the new Section did 
n )t aflPuot th-j right of r,he la udlord to re-enter under Sec. 87 of 
the Act if the tenuit vuevtad his holding without arranging for 
the piyinenc of his rant as it fell due. 

In th > CIS.; with which we a-e now de iling there is no 
doubt that th ) original tenant Mvniru ldia had completely 
severed his connexion with (he holding and any proceedings 
whicli might have b.mn instituted by the landlord to recover 
the rent of the holding from him would have been infructuous. 
It is true that, as long as Kalipada Bhattacharjee rema’ned in 


li) 93 I. c 8t) ; (.926) 30 C. W. N. 131. 
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pisfe^sion of tho transferrod ahiro, it miu'ht bo arsruod that 
he would have boon liable under Sea. It6-A, B. T. Act, aa a 
co-sbarer te/iaiit iu respect of tlie rout of the autiro holdinjij but 
t lera oau be no doabt that his liability would have coaaad as 
soon as his share was pre-empted under Sec. 26-F of the Act. 
Further, even if the 1 in llord had docidod no‘- to avail himself 
of his ris?ht to pre-empt, the transferee tenant mi^ht have 
applied for a devisioii of th j t •nancy und tr tlio second proviso 
to Sec 88, B T. Act If such division had boon ordered by the 
C )urt, the Ian Hard would have been entitled merely to recivor 
from the transferee the rent due in resp et of the transferred 
portion only and not rsiit for tlie entire h )ldini'. It cannot 
tlieroforj be said that the transferee of a po -tien of a holdinqf 
steps int » tbo pesition of the former t. lunt except as regards 
that porcion of tlie holding which lias been transforre 1 to him. 
As long as the original tenant retains the holding or a portion 
thereof the Ian llord lias some security for the p lyment of his 
rent. If, on the other hand, the original tenant severs his 
c mnexion with the boi ling in a c ue suc'i as that with 
wh ch we are no.v dealing the only method by wliicli the land- 
lord can safegu ard his interest is by pre-empting the portion 
transferrel or by attempting to recover rent from the transferee 
in respect of the entire liolding. As alrealy pointed out, such 
a course will afford the landlord no guira iree that ho will bo 
able t) recover r. nt for any portion of tlie holding that may 
have bson transferred previously by till) original tjnaiit unless 
that tenant has m id ) proper arrangooieots for th ) paym int of 
the rent as it falls due The utmost that can be said in the 
present call is that M iniraddiu on soveiiog hie connexion with 
the holding on 28th February had made arragemonts 

which would safeguar I thj position of the landlord as regards 
the recovery of rent for that portion of the liol Ihig which was 
transferred to Kalip ada B lattachaijee on 28lli Feliru ary 1931, 
hut he had made no such arrangement with regard to that 
portion of the te laiioy which h ad iieeu tra isfcrred to ilamjan 
Sark it iu September 1928, before tie passing of tlie B T. 
Amenlmenti Act. In t iis view of ih; case, .Maniruddin must 
be treated as having ahaiidoued his bolding within the meaning 
of Sec. 87, B. T. Act. The iandior.Ls are therefo o entitled to 
ro-entdr and may evict Ramjan Sarkar from th at portio.i of the 
bolding which was transferred to him in September 1928. 

jELaving regard to the coisidi.ratiOQs m mtio led abovci tho 
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desUiol of^ht) lower Appelhte Oourfc cannot be gapportod and 
ihtt sppesl is acoocd'dgly aliowe I with oostA throaghoat. Thu 
plaintiffs will therefore be entitled to have tin suit deoriel. 
Leave to appeal under Cl. 15 of the Letters Patent is refused. 

B.P.C. 


(1940) la lod. Rul. P. C. 94i 185 t. C. ai9. 

PRIVY COUNCIL 

(Appeal from tbe Pataa High Court.) 

Lord Rower, Sir Georgs Rankin aod Mr. M. R. Javakar. 

October to 1939. 

CHANDAN MULL INDRA KUMAR and others 

V. 

CHI MAN LAL GIRDHAR DAS PAREKH and another. 

C. P. Codt Of. 36 Rf. g and lo—Commissianen rtpori—Ptinciph to h 
aiopttd. 

Hold tiat-^Where inference with the result of a loog and careful local 
imrettigation except upon clearly dehaed aod suf&cieot grounds is to be depreca- 
ted. It is not safe (or a Court to act as ao expert and to orerrule tbe elaborate 
report of a Commissioner whose integrity and carefulness are unquestiooed, 
whose careful and laborious execution of h is task was proved by bis report, 
aod who bad not blindly adopted the assertions of either party. 

Tbe (acts appear from tbe Judgment. 

Messrs. Z Z. CoAen, £. C. and IV. IV K. Pagt—lot the Appellaiti. 

Messrs. A- M. Dunnt, K. C. and /. Af. PnngU--\ot the Respondents. 

Lord Roni0r. — This is an appeal from the judgment and 
decree of the High Court of Judicature at Patna, dated April 1, 
1937, which reversed a judgment and decree of the Subordinate 
Judge of Dhanbad dated February 21, 1933, anl dismissed the 
appellants’ suit. 

The question for decision is whether tbe appellants or some 
of them are entitled to recover damages from the respondent 
by reason of the respondents having cut and removed coal 
under a certain area of land which will be described later. , 

Tbe appellants’ claim to the coal in question is founded 
upon a Icaie or rather a sub-lease dated July 17, 19^^ 
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(heie'nafter called the sub-lease) wlurcby there was demised to 
the PijulAriluml Coal C mpany Limiied (heioafter culled the 
Pliularitand Ci nipanyl coal under the laud doscrihei in the Sfil 
Schedule theri umier written and also delineated and described 
in tli^ map or pi n th<«teto annexed and tliereou colouro.1 blue. 
Amonjjest the land descHbe 1 in the 3rd Schedule was land 
situate in the Mauzi G uiesbpnr and pesoribed therjin as being 
boundel the north hy tire Mauzas Buddora aud Konduadhi. 
On the plan thtre is shown lying between what is marked as 
Ganeshpur on the south a'.d what is m irkoJ ns Kenduadhi on 
the north a streamlet or jure. The plan would seem to indicate 
that no part of this jore was situate in Qanespliur inasmuch as 
it is not coloured blue thereon. So far as the plan is concerned, 
therefore the north ru ))oun lary of that part ofGuueshpur which 
abuts on Keiiduadlii is iu licit( d as he'ng the soulherti bank of 
the jore. The blue colour on t;io plan extends to that bank 
but no further. 

In tlie month of M uch, 1920, the Phularitand Company 
went into voluntary liquid itioii with a view to effecting an 
amalgamation witli the Wanihoni Coal Ooiioern, Limited (there- 
inafter called the B iruhoui Company) by moans of a sale to 
them of ail its assets. On .liino 30, 1927, acooidingly by an 
agreement of that date the liquidators of the Phularitand 
Company agreed to sell to the Bu-aboni Company as from April 
1, 1926, the whole of the assets of the Phularitand Company. 
According to this agreement the liquidators were to retai i 
possession of the assets until completion of the sale which did 
not take place until m\ich 1 tter. It is alleged, however, by the 
appellants that the Baraboui Comp my was in fact put into 
possession of the assets upon April 1, 1926. ’ 

On January 29, 1928, the Baraboni 0 )inpiny who are the 
appellants No, 2 disoveroil that tlie respm louts who wore 
leaso'holders of the coal un ler the western part of Keuduadhi 
were or had been working a seam of the coal under the jore. 
In the belief that for the reasons hereinafter stated such coal 
Was included in th > sub-lease they in conjunction with the 
appellant No. 1 Chandan Mull Indra Kumar instituted on 
August 29, 1930, the present suit against the respondents 
claiming a declaration of title, ;an injunotion, and damages. 
The appellant last mentioned had in the year 1929 purchased 
•ome of the assets of the Baraboni Company and was under 
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impressioa t'lst his purchase inclule I the coi] an ler Q me^hpur. 
In this he wai 1iiistAk>m. It is novr c ):iC3 leil, that he hid u«> 
iaterest in that coal ao I he neel n ) bj further considered. 
Nor at the date of the institution of the salt iind the Btraboui 
C impany any property in the coal inasm ich as ih jir purch ise 
of the assets of the Phulariland Company bad not been -then 
completed. They based their claim td rdiof, however, upon 
their alleged possession of the distuisse I coal sin^e April 1, 1926, 
and merely brought in the Ph ilaritaod Cooipany as formil 
defendants. But -by orler dated August 12, 1932, the Piiularit- 
aod Company were struck; out as defeodauts and added as 
plaiutiSs and are now the appellants No. 3. 

In view of what has been stated nbmt tbe plan nttaclu d 
10 the sub-lease, it would not appeir at first sight that the 
appel ants Nos. 2 and 3 could have any.right t ) complain of 
tiio working by t'\« respondents of coal under the jure. Their 
claim to do ao, however, 'was as set out in their plaint fopnded 
upon the following allegations. They said in effect t lat the 
true boundary b^weeu Mauza Ganesbpur on the south and 
Mauzi Kt-nluadlii on the north was the jore as sliown on the 
llovenue Survey map of 1863 that the sa d jore had since then 
gradually sliifted its course towards the south with the result 
that it was now wholly within tlie boundaries of Mauza 
Oancshpiir; that th ) re-tprudents had no rierht to any c )al 
lying to the south of the old jore as depicti d in the Revenue 
Survey map ; that the oal lying under the strip of Ian I des- 
cribed in Sch. B t r the plaint was, t!rerefore, the prof^erty of 
the appellants ■, and they claimed a deelaration to that eff\.ct. 

Such Schedule so far as ra iterial was as follows : 

• 

Bjundary of the disputed strip of laud as referred 
to hereinbefore. 

North. By the j^re (streamlet) as it is existing in 
the Revenue Survey map to the midland (sic). 

South. By the present jore (streamlet.) 

It is to he observe 1 that in tiiis Schedule the norlhern 
houn I ary of the coal claimed by th i appellants is the “midland” 
(which is no doubt a misprint for the “inidline”) of the jorh as 
shown on tie Revmue Survey map •, whereas in the body of 
the plaint it is merely alleged that the respondents have no 
fight to the CO il lying 0 the south of the jure. But howeyer 
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tMs m ly b 5, t >eif L )r.l-‘hii)s ar j sitisd^e 1 on a caraful ejtamin- 
^stioii of tho m i!> tliat tlia b mu lary li le b ^tweou th i tli6 tnvutis 
iu (^uoatiou is ih -rjiu shown to ba the so iib bank of tho jore. 
A similar cjuclusion was com ) to by tho loamo l plaador anl 
Commissioner He n Cha iira Roy whoso position in tho matter 
will be stated here tf ter. In the oourso of j^ivinfr evldonoo at 
the trial of thi suit he said; “According to the Revenua Survey 
map tho jore is within tho limits of Muizv Kondualhi.’* 
N > rofei'ence is made in the plaint to tho foot that nn the map 
ainexoltothe sni-leam tho jore purports to ho shown and is 
not col )urod blue. Now it mi<;bt bo cononlod tint tho jore 
there shown w vs intondo l to bi tho j )re ia tlio position it 
oac ipied »t the dato of thfi sub leisp; iu woioh els'*, in order 
to establish their right t > th ■ cnl uodor ih ) joro iu tlio poaitioa 
it ocCupiol at tho tioij of tiio re ipo i lents allogod wrongful 
w wliings t le appell inti woul I h ivo ha I uo pr »v.i a sliifting of 
1 10 jo.'o’s positiin sines 19)3. It sooin-i, iiowo/or. far moi'e 
probable that the [ilm uioroly iotondo 1 to record tho fact that 
[lie northern bouniiry of Gaioihpur was tho northern boun- 
dary of th ) c la! douiisol anl ihit suoh Imunlary w.is tho 
• s )'atborn bank of tiio jor j as it liad b e i shown to l)o on the 
Rove mo Survoy m ip. and was in id way c mOjtae I with the 
qaeition whethor iboj ire hid alter d its p i.sition siuoi 1802. 

A written statemo i*^ wis tilo 1 hy tho re-tp in lint No. 2 in 
w'uich a gFiiat nutuber of defetices Wefo raised. Of those the 
only one thvt need ho roforrod to is tho ullogalion tint iho joro 
in the position it the i occ ipiel avis tin t in ho mdrry botweoa 
Ganishpur and K'^nluailii anl tint if that position difforad 
from the ooe shown on the Reve.uie Survey imp, tho Revenue 
Survey map was wrong. , 

On July 2t, 19 G, the first two ap iellant.s (tin then pliin- 
ilfs) petitioned the Court for the appointinout of a Cominissioner 

with directions to him (amongst oth 'r thi rio^<) (a) to {iropare a 

mao of the loca'ity (b) t> find out tlie int-ormo liate boun lary. 
Ihiebhtweei tho pliintiffs’ laud an l t,hat of ih; defondauts' by 
reference to the Rivetiuo Survey map and title doedH of tlie 
par tas (it necissavy) (o) to ascertain the encroaohmont, if any 
made by the defon lan^s on the plaintiffs’ Ian I with refer me i to 
such intermeliate boundary line, as also the quaitity of oosl 
cut tb srefrom This petition was successful and on August 5,- 
19ai, B ibh H ira G lavin R ly, Pi^alc, t) w lo-n reforonce has 
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alrealy been made, wm appointed Coininlssiafner for the pur- 
poses above-mentioned. 

Tiie Commissioner in due course ma le a careful survey of 
tbe locus in quo and ennbodio I tli« result of suc'i survey in a 
map on the sCale of 16 inclies to the mile. On this map he 
indicated the then position of the j »re and also its positional 
indicated on the Revenue Survey map of 1862. He found 
himself able to ascertain the 1 it et- podtion (as he explained to 
the Court in bis first report of September 11, 1931) in the 
following way : He was in possession of the Revenue Survey 
map and of the Revenue Survey field hook. On that map were 
indicated two tri-junction pillars ra irked U and C and the 
Commissioner was satisfied t.iat these corresponded practicilly 
with the two survey stations on liis own map marked 1 and 20. 
Now tlie positbu of avhat miy be called the Revenue Survey 
joro so asoerlaiiud by the Commissioner and indicated on his 
own map by a red line is a subdantial distance to the north of 
tbe present position of tite joro. It is plain, therefore, that any 
working of the coal to tlte south of that red line was a wrongful 
act on the part of the respondents unless (1) the Commissioner 
was wrong in liis idontific.ation of his survey points 1 and 20 
with the points C and C ou the Revenue Survey map or (2) the 
position of the jore in 1863 was not accurately shown on the 
Revenue Survey map. 

At the date of his first report the workings of the respond- 
ents lo tho south of the position of the Revenue jore as shown 
on his map had long since been discontinued and 4ho site of 
those workings was full of wat r and could not he surveyed by 
him. The mine vvas accordingly pumped dry by the appellants 
at a considerable cost and the Commissioner then made an 
inspection of (he workings. The result of his inspection was 
embodied in a further report dated April 16, 1982, and illus- 
trated on a seepnd map. He calculated that 15,753 tons of coal 
had been removed by the respondents to the south of the 
Revenue jore as shown upon his first map. It would appear 
from this second report of the Commissioner that the appellants 
had changed their views as to the way in which the position of 
tho Revenue jore shifted to the south. They nowlpnger 
contended that the jore had gradually shifted itsicourse but 
*' that the present jore is nothing but a diverted coarse caused 
by the colliery proprietors and the village cultiyators only 
during the recent years,’* 
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It WfAf« in these circumstances that this suit oaml on for 
hearing before the Sub rJinate Judge of Dhanbad in the month 
of August 1H32. A great number of issues had been framed 
for trial of which the only ones material for the present purpose 
were substantially these ; 

(9! What is (he correct iatermadiarr boundary between Manta Ganatb- 
pur and Kenduadhi ? (lo) Is the properly described in Scb. B ol Ihe plaint 
included within the ptoperly described in Scii. A of the plaint ? (i. e., the 
property described io Ihe underlease), (is) Hare the defendants wrongfully 
eitcacied the plaintiffs' coal, and if so, what is the quantity ? 

At the trial the appellants sought to discredit the aoouraoy 
of the Commissioner’s maps particularly in so far as they 
indicated the position of the ]ore as shown on the Revenue 
Survey map. They contended (amongst other things) that the 
Commissioner was wrong io thinking that the survey points I 
and 20 on his first map corresponded to the points C and O on 
the Revenue Survey map. If they wore right in this conten* 
tion it is obvious that the position of the Revenue joro as shown 
on the Commissioner’s map could not ha relied upon. The 
learned trial Judge in his judgment of February 21, 1988, 
considered this as well as the other objections urged by the 
appellants against the stcauracy of the Commissioner’s maps and 
reports in great detail and with the greatest care. The Com- 
missioner had himself given evidence at the trial and the 
learned Judge made an able and exhaustive analysis of that 
evidence and of the evidence of other witnesses. In the result, 
he found t|iat the intermediate boundary between Kenduadhf 
and Ganeshpur and therefore the boundary between the coal 
of the appellants and the respondents was the Revenue jore as 
depicted on the Commissioner’s maps. He accepted tho Com- 
missioner’s findings as to the amount of coal extracted and 
decreed to the respondents damages at the rate of Re. 1-14-0 
per ton of such coal. 

The learned Judge does not appear to have considered the 
question whether the Revenue Survey of 1862 could itself ha 
relied upon as showing 8ux:urately the position of tho jore at 
that time. 

®he respondents thereupon appealed to the High Court at 
Patna where it came on for hearing before Sir Courtney-Terrell, 
0. J. and James, J, In the result, the appeal was allowed. 
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The Chief Justice thought that the sub -lease iudicftted 
quite clearly that the northern boundary of the present appel- 
lant’s coal was the southern bink of the jore aa it existed in 
ll>08, and that as there was no evidence that the jore had shifteil 
its position since that time the suit should have been dismissed. 
He thought that it was quite immaterial whit was the bounlary 
betveen Kenduadhi and Ganeshpur for the purpose of the 
Kevoaue Survey of 1862. Their Lordships find themselves 
unable to regard this as a satisfactory solution of the question 
in dispute. In their opinion tho sub-lease includ nl the coal 
un ler Ganeshpur up to the true northern boundary of that 
mouza as fix^ by the Revenue Survey, that is to say up (o 
the southern bink of the jore in the position that it occupied at 
the date of the Revenue Survey. Tlie only question is whether 
that position was the same as the position that the jore now 
occupies. That was the view of the maHer taken by James, J. 
Ho po uted out that uo witness had deposed to any alteration 
having t ikon place in the course of the jore. Ho also gave his 
rea-oas for thinking that no such change as was alleged by the 
appellants Could hivo taken place In that district without a 
convulsion of nature. In those circumstances he said there 
wore two alternatives neither of which he thought impossible* 
(1) that the Commissioner was unable to find the fixed points 
of the Survey of 1862 or (2) that the boundary was incorrectly 
plotted in that Survey. The first of these two alternatives had 
been roj' cted, and in their Lordships’ opinion rightly rejected, 
by the Subordinate Judge. He Lad said : 

It has been laid down that interference with the result of a lonf and careful 
local investigation except upon clearly defined and sufficient grounds is to be 
deprecated. It is not safe for a Court to act as an expert and to overrule the 
elaborate report of a Cominissiouer whose integrity and carefulness are un- 
questioned, whose careful and laborious execution of bis task was proved by h>s 
report, and who had not blindly adopted the assertions of either party. 

This in their Lordships’ judgment is a correct statement 
of the principle to bo adopted in dealing with the commissioner’s 
reporr. It is substauiially the principle already laid down by 
this Board in RxNEE SoauT Susdree Debea. v. Babd Pbosonso 
J iuMAii Tagohe (1). Nor indeed did James J. .procetd 

(i) a Sir. 63a (P. C.) ; a Suther 393 ; 6 Bang, L R 677 ; 15 W. K. ao 
^i86,-7c) 13 M 1. A 607. 
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upo i the lirst of tlio t vo aUtirna* iv.vs propounds. d by Ho 

proceeded exclusively up )ti tiic secoud aiui did so iu these terms 

It appears to me clear from examioing the Revenue Survey map that the 
deliotaiioQ of the course of the oala ihown therein is to be regarded mtli 
•uspicioo. The work of the Revenue Survey so far as it consisted of triangulation 
was certainly of the first class ; but we are here concernod not with the (]ieitioci 
of whether the traverse survey then made was correct, but of whether the Amin 
who plotted the boundines, w>rki'ig fro.n the traverse linos, surveyed them 
orrectly. The mip vs on a smiU scale ; b it it would on the face of it appear 
that the Amin did dot survt^y the boundary at all, hut nif'rely sketched it in by 
hand .... I do not consider that it can l)e held to be proved that the oala 
ever flawed elsewhere than m its present position. 

Ho then advt‘rttMl to the facts that in Iuh survey of tha 
respondontd* workings tlio co.nmissitm r hivi found that thoy 
had extended sliglitly heyon I t le southei-a bank of the jore. 
This encroaclimctit tlie learned Judge c )nsi(kTod to be (uiito 
negligible and one that need not he taken into account. VV ith 
this judgment of Jam ;s J. thn’r Lo-dships find themselves in 
sub>tintial agr -o anit. In iho first plaee there is no single 
witness who deposes to a shifting of the position of tlie jure. 
On the contriry the only four witnesses who dealt with that 
question all asserto I quite dofmitely that the joro had never 
shift id its position during the time that thoy lui'l known it. 
They wcT 3 giviuj: th dr evidence in the year 1932 and 80 »^m to 
have been familiar with the mughbourhood for about 20, 28, 14 
an I IG ye\rs respectively. It is iuconceivahlo that, if the joro 
had gradually shifced its position as .stated in the appcllaute* 
plaint, oHiad been suddenly diverted by some ollicry proprie- 
tors or village cultivators in rtc uit years as tlioy stated to the 
commissioner, these four witnesses should have been ignorant 
of the facts. The truth of the matter would^ so *m (o he that 
tlie idea of this shifting of the jvTc first uccurro l to the appel- 
lants in the year 1^27, when the same cominiBsioncr, in making 
A survey of the present position of the jure for the purpose of 
litigation concerning another colliery situate to the ©ist of the 
appellants’ Colliery, had discovered that tlm position of the joro 
as delineated on the Revenue Survey map was t) the north of 
its present position It is plain that the appellantg’ contention 
waA not based upon any evidence but solely upon the inap that 
the CO noiissioner prepared in 1927. The appellants in other 
Words are relying simply and solely upon tlio position of the 
lore being acouxately delineated, in tho Revenue Purvey map* 
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In their Lordships’ opiniMi Ihr m.ip cmnot be irun ed in 
this respecL If this map be accurate thj j<ire must have shifted 
its position considerably since 1862. There is however no 
evidence to show that any change of position of a stream was 
either probable or even possible in that 1< cility ; and tluTo is 
the oral evidence, to which reference has already been made, 
that no such change as alleged has taken place during ncent 
years. There cannot therefore have been any gradual chsinge 
of the stream or any change made in recent times by any 
cultivator or colliery owner and no other kind of change has 
been suggested by the appellants. It appears moreover from 
the evidence of the commissioner given at the trial that the 
revenue field book does not contain the offsets of the line of tho 
jore. It is therefore at least possible, and in view of all the 
circumstances of this case, it seems to their Lordships highly 
probable that the Amin did not in 1862 survey the position of 
the jore at all, but in the words of James J. merely " sketched” 
it in. 

This being so, the appellants have failed to discharge the 
onus that lies upon them of showing that the respondents have 
worked coal comprised in the appellants’ under-lease. It is 
true that the commissioner’s survey of the respondents' working 
indicates that to a small extent the respondents have taken coal 
from under land lying to the south of the jore. But no reference 
to any such working is to be found in the appellants’ plaint. 
All that they alleged was that the respondents had worked some 
opal under the land described in Soh. B to the plaint, and it was 
only in respect of the coal under that land that they nought a 
declaration of title and damages. Now the land described in 
Sch. B did not extend further south than the jore. No applica- 
tion to amend h4|reV’er was made at any stage of the proceedings, 
and in their Lordships' opinion it would be quite wrong to 
give to the appellants any relief in respect of the respondents’ 
oomparatively small workings to the south of the jore. Had the 
appellants been correctly informed as to the true northern 
boundary of the coal comprised in their sub-lease this lengthy 
and very expensive litigation would never have been undertaken 
by them. They ought not to be allowed to avail themselves 
of the fact that in the course of their unsuccessful eodeavauf to 
establish their title to the coal under the land comprised in 
Sch. B they have discovered that a small quantity of coal to 
Ihe value of little mow thetn As. 2000 has beoa extracted by 
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the resp mleiits to th j sout i of that land. Thoy^dul not. ia 
thoir pla at, claim aay relief in re3pt3Ct of such coal and they 
Ctaaot i)o he ird to claim it now. For these reasons their 
Lordships are of opinion and they will hvvinhly advise His 
Mijesty that the appeal sh )uld bj disniisse 1. The rospondeuts’ 
costs of the appeal must be paid hy the appellants, 

T L, IVtiion ^ Co , — Solicitors for Appellants. 

N, S L, Polak ^ Ct;,— Solicitors for Respoudeots. 


B P.C. 


BOMBAY. 

(s.c.)I. L. R. (1939) Bom. 64S ; 41 Bom. L, R. 965 ; 1S5 1 . C. 382 ; 

12 Ind, Rul. 248. 

Criminal Appeal No, 493 of 1938. 

Present B J. Wadia and Kania, ]J, 

May 9, 1939. 

EMPEROR. 

V. 

JHINA SOMA. 

Cr P, Codt Sees, 2Q7 and 37 — fadgi jo expl iin to jury ail essential tUmenti 
of offencii-^ Criminal (rial — Defence taken— AlUmative — Inconsii(ant—Ex)i- 
tttce lid Of^behalj of the proiecution should have been believe by the jupy, 

fftld — That under S ^c. 297 Cr, P. Code it is the duly of the Judge to 
explain to the jury all the essential elements of the offences charged against Iho 
accused and to give dirrections on the law so 4s to caelj^e the law clear in 
relation to the facts of the case and the evidence adJt|ce 4 . Even the mera 
reading of the sections to the jury does not amount to an explanation of the law. 
Nor can the Judge rely on the fact that Advocates on both sides had explained 
the law to the jury. The Judge must lay down the law by which the jury is 
to be guided. This provision is imperative and it cannot be too emphatically 
stated that in cases tried with the help of a jury it is the cleat duty of the Judgo 
to explain what in law are the essential requisitiss of an offence and what mu3t 
be proved to constitute that offences. 

Beid That in a Criminal trial the presumption of innocence it 

always in favour of the accused till he is found guilty, and he is entitled to the 
beaefft of a reasonable doubt. Sven if the defences taken up by the accused in 
Uie alteroaliye were iocoosisUoc, tb«t would do^ aecessarjly prove m tha 
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cridcncc led on behalf of the prosecutions, who must citablisb ibe guilt of the 
accuiedt ihould have been believed by the jury. 

Appeal agiloit an ordei of the Setsious Judge, Surat. 

Toe (icti appear from the Judgment. 

Mr. B, G. Ratf, Assistant Government Pleader— for the Crown. 

Messrs. G C O'Gorman and V. N. ChhaUapaii —{ot the Accused. 

B. J. wadia, J. — This is an appeal by the Govt, of 

Bombay against tlie acquittal of tlic accuse 1 on the chirgo of 

murder and abalenient of the conomission of the offence of 

muidor. The third accused is the fatlier of the first and 

second accused who are brotbers. The cb,argo against them 
was that first accused on or about May 5, 1938, at about 9-30 
p. M. at Malayan did commit mur ler by intentionlly causing 
the death of Ilauchhod Bbula of Vasan, and th it the second 
and third accused abetted the commission ot the sa-d offence 
of murder l)y t ie first accused, and tltere-by committed an 
ufteiico uiuleP Sec 302, I. P.Oode., so far as the first accused was 
couceimtd, an I under Secs. 302 and 111, I. P. Code , so far as the 
second and third accu.sed wore concerned, The acciued wire 
trad by the learned Sessions Judge at Surat with the help of 
a jury. The jury unaimously came to the conclusion that the 
accused wore not guilty of the offeirces mith which they were 
charged, and the learned Judge agreeing with the verdict of 
the jury acquitted and discharged the accused on August 
5, 1938. 

The facts leading up to ti>e alleged offence are that on 
the d ly in question (May 5, 1938) there was a marriage pro- 
cession proceeding from the village of Vasan towards Malvaa 
at about lamplight. Vasan is in the Chikhli Taluka, while 
Mai van is in the Taluka of Bulsar. The occvsion of the 
procession was tlie marriage of oue Jogi, son of Bhangia 
Ijila Several persons from Vasan joined the procession 
including the wife of (he deceased, her parents and her 
aunt. The dec.iasod wlio had gone to Billimora to get a 
wedding present for the bridegroom joined the procession 
later. The pr cession was on the move after lamplight, but 
as the little child of deceased wanted to ease herseff,* the 
dt Ceased, his wife her parents and her aunt stayed behind. 
Thereupon the three accused came up along with one Obankka, 
followed by another person, Ukadia Lala, It is alleged fhat 
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the first acc isa I .sh >utel, •*VVh is ih * Kliandlial The 
(leocHsed Ha ichliod sii l tii it h? vvis t lert*. It is fartlu^r 
allege 1 that thereupiu tie tinrl acjusid tho d *Ojas(‘d 

by the n^ck, an I the second aociused hold his hands, and the 
first accused stnrted him blows with a p *nknifo ; the- 

deceased fell down and died almost instantaneously. The 
defence of the accused was that th )y were not the aj,%^rossors; 
the aggressors were the d »aso I an 1 0 iUnkka; tii it there 
WiSasculfl), and that the deeeas d wis hit .lec’dtMit illy hy 
a thrust of the penknife in tlio lion 1 of (Nii ikk v w lo reolly 
inteodod thj blow for the first ao*nsjd. In t ie atTiuiive, 
the accused alleged that they killo I the de • mso 1 i i ex erc'se 
of their right of prlv^ ilo vl ifo ic j, v,/.., -id: t ie r pemn 

a^^iinst t!io attic’cs of the ileceisol mi Ciiukkn Aeeustnl 
No 1 in the aftu*n >o i of t le next d ly nii le a o )in;)laint in 
w.iich he c larLre l 0 i uikka and tin; decrist' l, n >1 kiiowint^ 
that he w IS dead, with hiving attacks 1 liis l)i’t)th(n’ (a%Mi<od 
No. 2) anl also liimedf whoi he Wriit to help his brother. 
There was a long tr'al, several wit nesses wore ex unined on 
behalf of tho pros culion, I)ut no eridmee was lei on bdiilf 
'of t!\0 ac usel, and tho learned Sessions Julgo snmmod up 
the c\so at great lo tgtli to tho jury. As 1 hjvv (3 state I before, 
th« jury cmi! to t le nn miriious conclusion that (he Mccufte<l 
werj not guilty, aid tho learned Judge agre^nng with tho 
x^erdict of the jury, order«3d their aeqiiittal and disehargo*. 

The imia grounds of appeal are: (a) thot ttm direction 
given by yie Judge to the jury as to tlio consideration of Iho 
alternative defencjs was not proper and shoulil have been plna^d 
more clearly; (b) that the point wl»ether there was occasion for 
reasonable apprehension in tho min I of the (jppopinitH (uccused) 
justifying the killing of tlie (hmiased was not explain id to tho 
jury in a proper way (c) that liaving mg r I to the im dicil 
evidence and to the c )Ulact of the first, aui se -und oppunenta 
after the c:)mmission of the murlei, and to the facts stated 
in the count 0 >com pi iint of tlie lir^t opponent, the verdict of 
the jury was unreusomble a 1 1 a ijus^; and hst y, (d) that the 
point as to way the opponents iiappened to be on the spot was 
not put to th? jury in respect of its btMring on the pjSfeiblo 
guile of the opponents, i'he Govr. therefore pray tliat iho 
ord.t of acquittal be «et md the accused dedt witii 

according to the law, ail if nee s ary, process be ord^r d to 
issue against the accuse! uuder Sec. liT, Or P. CaIc. 
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The Govt, have lodged (his appeal under Sic 417, 
Cr. P. Code, which lays diwn tli.-.t tlio Local Govt, may 
diieat the Public Prosecutor to present an apj)eil to the High 
Coiivt from an original or appellate order of scquittal 
.pasaed by any Court otl»cr than a liigli C >urt. It is provided 
by Sec. 418 (1) that an appeal may lie on a matter of fact a.s 
well as a matter of law, except where the trial was by a jury 
in which case the appeal s! all lie on a matter of law inly. 
Under Sec. 423 (2>, it is pr.jvidtd that nothing contained in 
the section shall authorize the Court to alter or reverse the 
verdict of the jury, unless it is of opinion that such verdict 
i.s erroneous owing to a misdiieciion by the Judge or to 
misunderstanding on the pan of the jury of the law as laid 
down by him. An appeal therefore lii.-s in cases tried by the 
jury on questions of law only, and under thi criminal procedure, 
the Verdict of the jury is to be considered final wh* re there is 
iro error of law or misunderstanding on the part of the jury of 
the law as laid down by the Judge, or any misdirection by the 
Judge, and the Judge has agreed with the verdict of the jury. 

It was contended on behalf of the Crown that there was a 
misdirection in so far as the learn id Judge did not expound the ' 
law relating to the oft’ences to the jury. It is true that in the 
heads of the charge to the jury there is no reference to the 
sections under which the accused are charged Under Sec. 297, 
Cr. P. Code, it is the duty of the Judge to explain to the jury 
all the essential elements of the offences charged against tho 
accused and to give directions on tho law so as to majee the law 
clear in relation to the facts of the case and the evidence 
adduced. Even tho mire reading of the sections to the jury 
does not amoui^t to an explanation of the law. Nor can the 
Judge rely on the fact that Advocates on both sides had 
explained the law to the jury. The Judge must lay down 
the law by which the jury is to be guided. This provision is 
imperative and it cannot bo too emphatically stated that in 
cases tried with the help of a jury it is the clear duty of tho 
Judge to explain what in law are the essential requisites of an 
offence and what must be proved to constitute that offence. 
That the provision of the Code is mandatroy was again laid 
down recently by the Full Bench in Empeeor v. 

Hassxn (1), and it is indeed surprising how a Sessions Judge 

(i) 58 Born. L. R 19; 160 I. C. ic6o ; A. 1 . R, (1936) Bom. 52 > 
1936 Ct, Caa. 164 ; 37 Cr, L, J. 366 ; 69 B. 599 ; 8 R, B, *93 (F B.). 
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w’ o is usually a man of considerablo experience, can proceed 
to charge tl»o jury without, in the first instance, explaining 
the law on the subject. Such explanation is necessary in all 
Cases and is certainly very important in a case where the 
charge is one of murder. It is incumbent upon the Judge tj 
explain what is culpable homicide under Sec. 292, I. P. Code, 
and under what circumstances culpable homicide amounts to 
murder, and under what circumstances it does not under See. 300. 
An important non-direCdon to the jury or an omission to direct 
them on an important point, amounts to misdirection •, but we 
must read Sec. 297 along with the provisions of Sec. 637 of the 
Code. In that section it is laid down that 

'Subject to the proTisioas hereio before cooiained, no boding, sentence or 
order passed by t Court of competent jurtsdicuoa shall be reversed or altered on 
account of aoy error, omission or irregularity (as mentioned in sub*cl, (u) of that 
section) or of the omission to revise any list of jurors or assessors in accordanca 
VFtth sea 324 or of any misdirection in any charge to a jury unless such error, 
omission, irregularity, or misdirection, has in fact occasioned a failure of justice. * 
There are therefore three categories coming under this 
section, first, where there is an error, omission, or irregularity^ 
.^n any stage of a trial or enquiry or proceeding- secondly, 
where there is an omission in revising the list of jurors or 
assessors, and thirdly, in the case of misdirection in the charge 
to the jury. It is necessary, however, that the misdirection 
should be such as to occasion failure of justice, such failure of 
justice as would vitiate the trial or proceedings. The misdirec- 
tion causing failure of justice may at times arise in relation to 
the case fefr the prosecution^ but in the majority of cases the 
effect of a misdirection to the jury comjs up for consideration 
on the ground that it has prejudicially affected the accused. 
There is, however, no ground for broadly assuming that if even 
a mandatory provision of the Code is infringed, the result in all 
cases must be to vitiate the trial irrespective of whether it haa 
or has not occasioned failure of justice. It was undoubtedly 
the bounden duty of the Sessions Judge to explain the law to 
the jury before dealing with the ovideaoe, but I do not think, 
that the omission to read and explain the relevant seotions in 
this Case has been such as can be said to have occasioned a 
failure -of justice. It was pointed out to us by the learned 
Counsel for the accused that tnis ground was not even taken by 
Covt., but that would not debar the prosecution from urging it 
ui the appeaL 
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The only other groun l that ^as mentioned to ua was that 
the alternative defence, viz., that the acc.ised acted in self- 
defence or defence of their person, was not fully and properly 
explained to the jury. The learned Judge, however, clearly 
pointed out the alternative defencj to the jury, and we find it 
stated by the Judge in para. 4 of his charge to the jury that it 
was suggested that it was the deceased who was tlje aggressor 
and caused serious injuries to ascused No. 2, and that a reason- 
able apprehension arose in the mind of the accused about their 
own safety, and that on account of that apprehension they 
attacked the deceased in self-dtifence and killed him. At the 
end of his long summing-up the learned Judge also told the 
jury that, although the defence of self-defence was not raised 
by the accused and was not suggested iu t!ie cross-examination 
of the prosecution witnesses, and although it was iucousistent 
with the other defence put forward by the accused, it was still 
open to tlio jury to c )U8ider it and to see wliether, in the cir- 
cumstances of the case, it was made out or not. The learned 
Judge was right in putting this alternative defence to the jury 
for their consideration in the way he did It was, however, 
open to the jury to come to the conclusion on the evidence of , 
the witnesses, whom they had soon and whom they had heard, 
that the prosecution had failel to establish the case against the 
accused. In a criminal trial the presumption of innocence is 
always in favour of the accused till he is found guilty, and ho 
is also entitled to the benefit of a reaaonablo doubt. Even if 
the defence taken up by the accused in the alternative were 
inconsistent, that would not necessarily prove that the evidence 
led on behalf of the prosecution, who must establish the guilt 
of the accused, should have been believed by the jury. It was 
for the jury to'cousider what weiglA they should attach to the 
evidence that was led before them. Apart from the omision to 
explain the law, the learned Judge summed up the evidence 
very clearly and fairly on both sides, and left the matters which 
were Avithin the provincj of the jury entirely for their consider- 
ation. Under the circumstances, we see no reason to inrerfero 
Avith the vei diet. No Court will interfere with the verdict of a 
jury, even if it may itself ih nk differently of the evidence, or 
because it thinks thit another jury may have come. to a 
different conclusion. To lightly interfere with the verdict of a 
jury with which the Sessions Judge has agreed would be to 
leJuce iri d by jury in tliis country to a farce. There is a case 
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reporter! in Eyrnoa v Bm Lvl, (1, wl„ r,. the 3e„i„'n, Jud™ 
!,»! d.Mgre,,.! tyrlh the v.rlicl r.t t'„. ir.ry orul sul.mitloi the 
case under Sec. 307. Cr. P. Crxlo to tho Hioh Court, an i vot the 
Hijrh Court held ihtt. unloss there was «nv wrvorsitv hi tho 
verdict or any misdirt ction t‘ure was no reason why tUev should 
interefere with the verdict. Taking all the facts of iho cise and 
the evidence into co isidor.atioa, I am of opiiuou that ihj appeal 
fails and must be dismissed. 

Kanla, J.— I agree, Sec. 297, Cr. P. Code in very cK-ac 
terms enjo'us the Se-ssions Judge to charge the jury hv sum- 
ming up the ovidoiiCi for the prosecnlion and defence, and 
laying down the law by which the jury is liotuid. 'I’ho omission 
to do this may or may not cause a mlscirriago of justicu. See. 
6S7 of the Code provides tliat if a misdirection (and an omission 
to lay down the law would bo a inisdiroclion) causts a faiiuro 
of just. c *, it would vitiate the trial. Therefore, in tlio present 
case we have to find w'uetlicr the C )urt f lihid to lay down the 
law as provided in Sec. 2^7, and if so, whether there was a 
miscarriage of justice. Unless botli those (jueslious w-ro 
answered in the affirmative, the verdict sliouM not he disturVwl. 

On going through the record it appe trs that tlieleirned 
Sessions Judge has not ro-capitul ited the rehivant sections of 
the I. P. Code. To that extent it may be stU.nl ih it there was 
omission to lay down the law. It appo.ars vory do irly, however, 
that in different portions of his sumining up In- had atfitod to 
what extent and under what circiimstmces tiic right of private 
defence ef person c )uld bo exorcised by t'u- .'lecuseJ. Ho had 
also pointed out th it this defence w is not per forward in tbo 
cross-examination of the witnesses but w as stiriously urged in 
the coarse of the argument of the Advoc .t r the accuHcd. 
He also properly pointed out at tlio close of too sutnuiing up 
that, in spite of the failure of the AdvocUe tor the accubisd to 
set up this defence and to cross-examine the jiros! caiioii wit- 
nesses on that point and although the defence w.-i-. incorHis •ni 
with the other defence, if the jury on tlie materia s le ore icm 
thought that case of self-defencj • 

would be their duty to consider it, and give e jl , ^ ‘ ‘ 

ConcUision. To that extent therefore //j .‘'•rivaio 

sidered the evidence and gave directions on e | 

lod. Rul. (193*) Bam. 490 ('I - *3 Cr- h !■ H 5 '39 ‘ ^ *’* ‘ 

34 Bom. L. K. 896. 
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defence, and I do not think therefore that the charge suffcra 
from any serious omission. On going through the whole record, 
I do not think that there has been any failure of justice occa- 
sioned in this case, and therefore 1 do not think this Court 
should interfere with the ununiuious finding of the jury. 

I cannot allow this case to pass without emphasizing that 
the provisions of Sec. 297, Or. P. Code are emphatic, and ovtr- 
looking the same is likely to give rise to a misc.irriage of justice 
and considerable waste of public time and money. It is 
necessary that the provisions of this section should be rigidly 
adhered to and not overlooked. Even at the cost of repetition, 
the lav should clearly be expounded, especially when the charge 
is one of murder*, otherwise serious consequences are likely to 
ensue which a high judicial officer could aud should avoid. 


B.P.C. 


(s c.)44C w. N.114; 7 oC. L.J. 355 ; (' 940 ) A. 1. R, Ctl. 33- 
Appeal No. 188 of 1985. 

Pieseot C. Mittbr aod Mahamad Akram }}. 
jnd August, 1939* 

RANADA ULsHORE ROY. 

V. 

SWARNAMOYEE DEBI. 

Miniu Law--lVidm-^Co-ihar€f$ — Partition--^ Not entitUd to ixclmiu iitit 
of pfopifty 10 a(\mnd — Account Book^No explanation given, • 

That a Hindu widow has a right to bring a suit for partitioD against 
her co*sbirer. Ail that has to be secured in favour of the reversiooers is that 
the partition should l>e so carried out at to affect their rights. 

Bold a^di^i^That no credible explanation hu been given whj the defeo* 
dint has not produced the account books which has been taken out of Court 
by him after the institution of the suit aod it is a ligitimtte comment of the other 
side that if these account books had been produced by the defeodast they 
would have defended the plaintiff. 

Appeal against the decree of the Sub judge of Mymeoiiogb. 

The facts appear from the Judgment, 
y. if. CkmdhHry aod R, N Chmdhtfy^tn the Appellant. 

Sanyal^ P, C P^krathi and B* the Respundeot. 



293 


1932 40 weekly lvw reporter. 

KaNADA KiSHOBB P. SWiRNAMOVBf l)KBl 

Jutl^mout. This is nn appeal liy tlie (icfeiKlaiib in a svxit 
iustilute i by the plaintiff for partition by m ‘tos and bounds of 
her ei^bt-annas share iu a lars^o niuuber of proportios which aru 
<! 08 cribed in tho schedule to the plaint. She has also prayed 
for a declaration of title to ei^'ht-annas share iu two tov\/.i» 
Nos. 2575 and 2576 which are known as tho Svainai^ratn 
pro jerties and are included in item 4 of tho plaint. The facts 
admitted are these : 

The common anoistor was Ilarikishore Roy who died 
leaving two sons, Ramani Kishore Roy and N ilini Kishorc Roy. 
Ramani was the oldest. His son Ranada is tho dofo'ulaut in tho 
suit. Nalini Kishore Roy died on 3rd March 1902 when ho 
had just attained majority. Ho loft him surviving a ohildlosa 
widow Swarnamoyeo Dehi who is tho plaintiff. Ho ha I exe- 
cuted on 11th May 1901 a will by which ho appointed his 
brother Ramani Kishore, executor. By tho will, nis widow 
Swarnamoyeo was given tho poxver to adopt a son. Ramani 
took out probate of this will in tho year 1902 shortly after tho 
death of Nalini. In this case we noed not go into tlio (juestion. 
^ as to whether a permission to adopt had also been given to 
Swarnamoyee orally by her husband or not. In any event, sho 
had the power of adoption whether by virtue of tho permission 
given by the will or by virtue of the oral permission alleged to 
have been given to her by her husband. In 1903, Swarnamoyee 
adopted the youngest son of Ram mi Kishore and named him 
Narmada Kishore, Tho adopted son died unmarried in the 
year 191^ The position therefore is that tho benofioial interest 
in the estate which was not admittedly disposed of by tho will 
of Nalini Kishore belonged to Swarnamoyee from the date of 
the death of Nalini till the adoption. After the adoption the 
beneficial interest vested in the adopted hoy and on his deatijr 
Swarnamoyee, his mother inherited tho beneficial interest from 
him. She has from the date of the death of bur adopted son a 
widow’s estate in tho properties which may be found to bo 
properties joint between him and Kanada, Ramani Kishoro 
died on 9th January 1922. During his lifetime he was in 
possession of a half-share of the joint estate in his own right 
and the other half-share as executor to the estate of Naliut 
Kishore Roy. It appears that after tho death of Ramant 
differences arose between Ransda and Swarnamoyee. In Sep- 
tember or October 1924, there was a separation between the two 
aaid Swarnamoyee and Ranada began separate collection of rent* 
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There was ako by this time separation in mesa. It was probably 
in Deoambei’ 1924. Oa 7th January 1925 Swaroamoyee institu- 
ted, a suit for accounts against Ban.^da, That suit teraiinat<d 
in a compromise dccrea passed by this Court on 7th July 1931. 
The eongipromise decree is an exhibit in the case (Ex. 24, Vol. 
II, p. 821, ol the paper-book). We will have to deal in some 
del 111 with the terms of this compromise decree and with the 
proceedings in execution which followed this ompromise decree 
in a later part of the judgment when wo will be dealing with 
toe merits of the contentions raised by the parties before us as 
to the plaintiff’s title or share in some of the properties to 
which she has laid a claim to the extent of 8 annas share. The 
defendant raised many points in his defence. The nrritten 
statement is a prolix document. The onteotions of the respec- 
tive parties however appear clearly from the judgment wh cli 
has been delivered by the learned Subordinate Judge. 

The first defence' which raised a preliminary point was tbit 
the suit for partition by tho plaintiff is not maintainable inas- 
luucli as it was not a bona fide suit at all. The second defoncj 
was that the suit was bad for non-joinder of parties. Tho third 
defence was that certain properties were the self-acquir, d 
properties of Ramani and in some other properties the share of 
Banada was more than tho share of the plaintiff. The difference 
in the shares according to the defendant was brought about by 
reason of the acquisition by Ramani for his own benefit and 
advantage from out of his own funds of Certain shares which 
belonged to others. Wo have quoted above the defon es which 
are material for tl',e purpose of considering the pointi which 
have been raised before us in this appeal. Those contentions 
are :(1) that the suit is not maintainable; (2) that mouz-i Kqyedi 
avhich is item 1 oT the plaint belongs exclusively to defendant 
1. In any event, the p|aintiff is not entitled to claim more than 
5 annas share in saul.pt^operty; (3) that a partition of mou^a 
Koyedi cannot be made in this suit as.neqessary parties have 
been left out, (4) (hat tl^e plair^fiff has not eight apnas sharp in 
Muktirkandi which is item 12 of the plaint; (5) that the Buaya- 
bapa Kutebery which forms a part of item 2of tiie plant belongs 
exclusively to the defendant; and (6) thaf tbuzi No.,2oi7b belongs 
exclusively to the defendant and touzi Ro. 2576, exclusively* to 
the plaintiff. The plaintiff cannot have eight annas share i** 
both those touzis on the footing that both of thepa^ore joinfc 
properties of the plaintiff and the defoudaafc. 
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first question is wheilier the suit for pnrtition is 
la^inlainiblj or not. Wo have already staled that t'le 
plaintiff his only a wido\r’s estate in the properties left by 
her adjptjd son and also in those prop.-rties wiiich were 
subsequently acquire I by Ratnani on his own behalf and on 
behalf of the estate of his brother Nnlini Kishoro, She 
represents the estate fully. It is only that her powers of 
alienation are limite 1. Any deireo passed in her farour or 
against her in a b>na fide litgatioa fairly fougiit out or fairly 
oompro.nisei would b ul the reversioner These principles are 
well established. Unlor the oiroumstanc js it is neoe^sarv to see 
whether a person having such an entate is onlitled to nuinttin a 
suit for partition against her ooshar.M- or oosharer of her late 
hnsbanl. This qu ist'O i was co isidert d by a Fall Dene i of this 
Court in Jakoki Nath v MaTUORA NatihI). The ju igment of 
the Fall Bunch was delivered by Ramesh C laiidra Mittor J, It 
was held that a Ilinlu or a transferee from a llinJn widjw is 
entitled to m lintain a suit fur p»rtion against llie c --.vidow and 
her hu^bind’s C) sharers. Mr. Caowdhury appearing on behalf 
of the appellant has cited before u.s a judgment delivered by the 
<ame learned Judge in the same volume in Mohai>kay Xokr v. 
HaRak Narain, (2) The passage on which reliance his been 
placed by the appellant is on pp, 250 and 25 1 of tlie report. 
Tiio learned Judge points out th t the right of enforcing 
partition is generally a common incident in a j' int undivided 
property. Then he ob erves that from that it di.cs not follow 
that a Civil Court would bo hound to decree partition at the 
instance of a Hindu widow without a spec al case of nocuHsity 
being established for partifou The interpret ition put upon this 
passage by Mr. Chowdhury is that'-a Hindu ou"ht generally 
to be refused partition unlesA she cstablisluH special cau.so or 
necessity. That may bo the correct interpretation of the pas- 
sage, if it be taken out of the context. If that is what Matter 
J., meant by tiis passage, he hiiniwlf h is expressed himself 
otlionrise when delivering the judgm-mt of the Pull Bmch in 
t le case which we have n itioel ahiv'e. In Mohaiveat Kobr v. 
Hara.K Naraii* 5(2) referred to above the learned Judge then 
poitti* out the pjculiawty of a Hindu widow's estate. Ifa 
righttytpointed 00 * that she repfestmts the ©state yet the por^an 


(i) II C. L. R. 115 (F. B.) ; (1883) 9 Cal 580. 
(a) (18S3) 9 Cal; 144. 
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who would take after her not t<»ko tlir mgh lu-r but would 

take as the heir of the last ‘male owner. It is also pointed out 
that till her death it is not certain as to who would be the next 
taker. Then, be says that under those c reumstances, it would 
bi 3 the duty of a. Court of justice to see, before decreeing parti- 
tion, that the ■ interest of the presumptive heir be not affected 
by its decree. This passage lUi’ans that havint; regard to the 
fact that a Hindu widow represents the estate, the Court should 
be careful to see that by the partition the interest of the pre- 
sumptive reversioner may net suffer. That means that a 
partition is to be decreed but in making the allotment, oare 
should be tiken that the allotments are fair, for the decree made 
wpuld bind the next taker who does not take through the widow 
but through another man, namely the last male owner, Then 
the learned Judge observes that, before decreeing partition, the 
Court should be satisfied that the claim for partition is a bona 
fide one arising out of such necessity as renders partition desira- 
ble between two joint owners. The force of the last mentioned 
passage, in our judgment, has been affected by the decision of 
the aforesaid Full Bench. We think that the law has been put 
correctly by a later decision of this Court in Bbpih Behari v. 
Lal Mohun (t). The passage which is at p. 212 runs thus : 

That a Hindu widow hai a right to partition has been establiihed by the 
Full Bench decisioo in Bepin Btkari v. Lal Mohun (i) and the assignee of a 
Hindu widow is in the same position. Ail that has to be secured in favour of 
the revetsioneri is that the pattitioa should be so carried out as not to affect their 
rights. 

This is exactly what we have said as the law on the subject. 
Even if the observation of Mitter, J., in Mohadbat Eeob v. 
Habak Nabain (2) to the effect that only when the claim of the 
widow for partition is a bona fide one arising from such necessi- 
ties as render partition desirable between the two joint owners 
is still good law, we do think that on the facts of this case 
partition is desirable. Those facts are these that the claim of 
the plaintiff to a large .portion of the properties was denied 
before the inatitutiem of this suit. In 1926, she laid a 
claim to eight annas share ojf taluk No. 25?2 in a rent suit 
instituted by the defendant against a tenant claiming 16 annas 

(i) (i886) It Cal. 

(a) (1883) 9 Cai. 144, 









